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WSR 09-18-059
EMERGENCY RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed August 28, 2009, 8:33 a.m., effective August 28, 2009, 8:33 a.m.]

Effective Date of Rule: Immediately.

Purpose: The division of developmental disabilities
(DDD) is amending chapter 388-845 WAC, DDD home and
community based waivers to add a fifth waiver, known as the
children's intensive in-home behavioral supports (CIIBS).
These rules are necessary to implement the CIIBS waiver and
incorporate changes reflected in the waivers submitted to the
federal Centers for Medicare and Medicaid Services under
1915(c) of the Social Security Act and implement section 205
(1)(i), chapter 329, Laws of 2008.

Citation of Existing Rules Affected by this Order:
Amending WAC 388-845-0001, 388-845-0015, 388-845-
0020, 388-845-0030, 388-845-0041, 388-845-0045, 388-
845-0050, 388-845-0055, 388-845-0065, 388-845-0100,
388-845-0111, 388-845-0120, 388-845-0200, 388-845-0500,
388-845-0505, 388-845-0900, 388-845-0910, 388-845-1000,
388-845-1015, 388-845-1110, 388-845-1150, 388-845-1200,
388-845-1300, 388-845-1400, 388-845-1600, 388-845-1605,
388-845-1620, 388-845-1650, 388-845-1700, 388-845-1800,
388-845-1900, 388-845-2000, 388-845-2005, 388-845-2100,
388-845-2200, 388-845-3000, 388-845-3085, and 388-845-
4005.

Statutory Authority for Adoption: RCW 71A.12.030,
71A.12.120, chapter 194, Laws of 2009, and section 205
(1)(i), chapter 329, Laws of 2008.

Other Authority: Title 71A RCW.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of a rule.

Reasons for this Finding: This emergency rule making is
necessary to implement chapter 194, Laws of 2009, and the
Centers for Medicare and Medicaid Services approval to
begin the new HCBS waiver May 1, 2009. A CR-101 was
filed as WSR 08-19-112 on September 17, 2008. This emer-
gency supersedes the emergency filed as WSR 09-10-035.
The department is working with stakeholders on revising the
draft and plans to file the CR-102 in fall 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 18, Amended 38,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 18, Amended 38, Repealed 0.
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Date Adopted: August 13, 2009.
Don Goldsby, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-0001 Definitions. "ADSA" means the
aging and disability services administration, an administra-
tion within the department of social and health services.

"Aggregate services" means a combination of services
subject to the dollar limitations in the Basic and Basic Plus
waivers.

"CARE" means the comprehensive assessment and
reporting evaluation.

"Client or person" means a person who has a develop-
mental disability as defined in RCW 71A.10.020(3) and has
been determined eligible to receive services by the division
under chapter 71A.16 RCW.

"DDD" means the division of developmental disabilities,
a division within the aging and disability services administra-
tion of the department of social and health services.

"DDD assessment" refers to the standardized assessment
tool as defined in chapter 388-828 WAC, used by DDD to
measure the support needs of persons with developmental
disabilities.

"Department" means the department of social and health
services.

U

'EPSDT" means early and periodic screening, diagnosis,
and treatment, Medicaid's child health component providing

a mandatory and comprehensive set of benefits and services
for children up to age twenty one.

"Employment/day program services" means community
access, person-to-person, prevocational services or supported
employment services subject to the dollar limitations in the
Basic and Basic Plus waivers.

"Evidence based treatment" means the use of physical,
mental and behavioral health interventions for which system-
atic, empirical research has provided evidence of statistically

significant effectiveness as treatments for specific conditions.
Alternate terms with the same meaning are evidence-based
practice (EBP) and empirically-supported treatment (EST).

"Family" means relatives who live in the same home
with the eligible client. Relatives include spouse((;)) or regis-
tered domestic partner; natural, adoptive or step parent((s));
grandparent((s)); ((bfe%her—ﬁs%er—ﬁepbfe&ter—s%epﬁs%ef))

child; stepchild; sibling; stepsibling; uncle; aunt; first cousin;

niece; or nephew.

"Family home" means the residence where you and your

"Gainful employment" means employment that reflects
achievement of or progress towards a living wage.

"HCBS waivers" means home and community based ser-
vices waivers.

"Home" means ((yeur)) present or intended place of res-
idence.

"ICF/MR" means an intermediate care facility for the
mentally retarded.
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"Individual support plan (ISP)" is a document that autho-
rizes and identifies the DDD paid services to meet a client's
assessed needs.

"Integrated settings" mean typical community settings
not designed specifically for individuals with disabilities in
which the majority of persons employed and participating are
individuals without disabilities.

"Legal representative" means a parent of a person who is
under eighteen years of age, a person's legal guardian, a per-
son's limited guardian when the subject matter is within the
scope of limited guardianship, a person's attorney at law, a
person's attorney in fact, or any other person who is autho-
rized by law to act for another person.

"Living wage" means the amount of earned wages
needed to enable an individual to meet or exceed his/her liv-
ing expenses.

"Necessary supplemental accommodation representa-
tive" means an individual who receives copies of DDD
planned action notices (PANs) and other department corre-
spondence in order to help a client understand the documents
and exercise the client's rights. A necessary supplemental
accommodation representative is identified by a client of
DDD when the client does not have a legal guardian and the
client is requesting or receiving DDD serv1ces

"Prov1ders means an 1nd1v1dua1 or agency who meets
the provider qualifications and is contracted with ADSA to
provide services to you.

"Respite assessment" means an algorithm within the
DDD assessment that determines the number of hours of
respite care you may receive per year if you are enrolled in
the Basic, Basic Plus, Children's Intensive In-Home Behav-

ioral Support, or Core waiver.

"SSI" means Supplemental Security Income, an assis-
tance program administered by the federal Social Security
Administration for blind, disabled and aged individuals.

"SSP" means ((s%a%e—supp}emeﬁmfy—paymeﬂt—a—beﬁeﬁ{

ﬂd&a-l-s—SS-I)) a state-pald cash ass1stance Drogram for certam

clients of the division of developmental disabilities.

"State funded services" means services that are funded
entirely with state dollars.

"You/your" means the client.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0015 What HCBS waivers are pro-
vided by the division of developmental disabilities
(DDD)? DDD provides services through ((feur)) five HCBS
waivers:

(1) Basic waiver;

(2) Basic Plus waiver;

(3) (€ORE)) Core waiver; ((and))

(4) Community Protection waiver; and

(5) Children's Intensive In-Home Behavioral Support

waiver (CIIBS).
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AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0020 When were ((thesefeur)) the
HCBS waivers effective? ((fhe-feur DPBB-HEBS)) Basic,
Basic Plus, Core and Community Protection waivers were
effective April 1, 2004. Children's Intensive In-Home Behav-
ioral Support waiver was effective May 1, 2009.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0030 Do I meet criteria for HCBS
waiver-funded services? You meet criteria for DDD HCBS
waiver-funded services if you meet all of the following:

(1) You have been determined eligible for DDD services
per RCW 71A.10.020(3).

(2) You have been determined to meet ICF/MR level of
care per WAC 388-845-0070, 388-828-3060 and 388-828-
3080.

(3) You meet disability criteria established in the Social
Security Act.

(4) You meet financial eligibility requirements as
defined in WAC 388-515-1510.

(5) You choose to receive services in the community
rather than in an ICF/MR facility.

(6) You have a need for waiver services as identified in
your plan of care or individual support plan.

(7) You are not residing in hospital, jail, prison, nursing
facility, ICF/MR, or other institution.

(8) Additionally, for the Children's Intensive In-Home
Behavioral Support (CIIBS) waiver-funded services:

(a) You are age eight or older and under the age of eigh-
teen for initial enrollment and under age twenty-one for con-
tinued enrollment;

(b) You have been determined to meet CIIBS program
eligibility per chapter 388-828 WAC prior to initial enroll-

ment only:;
(¢) You live with your family; and

d) Your parent/guardian(s) and primary caregiver(s), if

other than parent/guardian(s), have signed the participation
agreement.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0041 What is DDD's responsibility to
provide my services under the DDD HCBS waivers
administered by DDD? If you are enrolled in an HCBS
waiver administered by DDD, DDD must meet your assessed
needs for health and welfare.

(1) DDD must address your assessed health and welfare
needs in your ((plan-efeare-erthe)) individual support plan,
as specified in WAC 388-845-3055.

(2) You have access to DDD paid services that are pro-
vided within the scope of your waiver, subject to the limita-
tions in WAC 388-845-0110 and 388-845-0115.

(3) DDD will provide waiver services you need and
qualify for within your waiver.

(4) DDD will not deny or limit your waiver services
based on a lack of funding.
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AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-0045 When there is capacity to add
people to a waiver, how does DDD determine who will be
enrolled? When there is capacity on a waiver and available
funding for new waiver participants, DDD may enroll people
from the statewide data base in a waiver based on the follow-
ing priority considerations:

(1) First priority will be given to current waiver partici-
pants assessed to require a different waiver because their
identified health and welfare needs have increased and these
needs cannot be met within the scope of their current waiver.

(2) DDD may also consider any of the following popula-
tions in any order:

(a) Priority populations as identified and funded by the
legislature.

(b) Persons DDD has determined to be in immediate risk
of ICF/MR admission due to unmet health and welfare needs.

(c) Persons identified as a risk to the safety of the com-
munity.

(d) Persons currently receiving services through state-
only funds.

(e) Persons on an HCBS waiver that provides services in
excess of what is needed to meet their identified health and
welfare needs.

(f) Persons who were previously on an HCBS waiver
since April 2004 and lost waiver eligibility per WAC ((388-
845-0066(9))) 388-845-0060 (1)(3).

(3) For the Basic waiver only, DDD may consider per-
sons who need the waiver services available in the Basic
waiver to maintain them in their family's home or in their
own home.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0050 How do I request to be enrolled
in a waiver? (1) You can contact DDD and request to be
enrolled in a waiver or to enroll in a different waiver at any
time.

(2) If you are assessed as meeting ICF/MR level of care
as defined in WAC 388-845-0070 and chapter 388-828
WAC, your request for waiver enrollment will be docu-
mented by DDD in a statewide data base.

(3) For the Children's Intensive In-Home Behavioral
Support (CIIBS) waiver only, if you are assessed as meeting
both ICF/MR level of care and CIIBS eligibility as defined in
WAC 388-845-0030 and chapter 388-828 WAC, your
request for waiver enrollment will be documented by DDD in
a statewide database.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0055 How do I remain eligible for the
waiver? Once you are enrolled in a DDD HCBS waiver, you

can remain eligible if you continue to meet eligibility criteria
in WAC 388-845-0030((-)), and:
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(1) (BBP)) You complete((s)) a reassessment with
DDD at least once every twelve months to determine if you
continue to meet all of these eligibility requirements; and

(2) You must either receive a waiver service at least once
in every thirty consecutive days, as specified in WAC 388-
513-1320 (3)(b), or your health and welfare needs require
monthly monitoring, which will be documented in your client
record; and

(3) ((*¥enr)) You complete an in-person DDD assess-
ment/reassessment interview ((must-be)) administered ((in
persen-and)) in your home((=See)) per WAC 388-828-1520.

(4) In addition, for the Children's Intensive In-Home
Behavioral Supports waiver, you must:

(a) Be under age twenty-one;

(b) Live with your family; and

(c) Have an annual participation agreement signed by

your parent/guardian(s) and primary caregiver(s), if other

than parent/guardian(s).

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0065 What happens if I am termi-
nated or choose to disenroll from a waiver? If you are ter-
minated from a waiver or choose to disenroll from a waiver,
DDD will notify you.

(1) DDD cannot guarantee continuation of your current
services, including medicaid eligibility.

(2) Your eligibility for nonwaiver state-only funded
DDD services is based upon availability of funding and pro-
gram eligibility for a particular service.

(3) If you are terminated from the CIIBS waiver due to
turning age twenty-one, DDD will assist with transition plan-
ning at least twelve months prior to your twenty-first birth-

day.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0100 What determines which waiver I
am assigned to? If there is capacity, DDD will assign you to
the waiver with the minimum service package necessary to
meet your health and welfare needs, based on its evaluation
of your DDD assessment as described in chapter 388-828
WAC and the following criteria:

(1) For the Basic waiver:

(a) You must live with your family or in your own home;

(b) Your family/caregiver's ability to continue caring for
you can be maintained with the addition of services provided
in the Basic waiver; and

(c) You do not need out-of-home residential services.

(2) For the Basic Plus waiver, your health and welfare
needs exceed the amount allowed in the Basic waiver or
require a service that is not contained in the Basic waiver; and

(a) You are at high risk of out-of-home placement or loss
of your current living situation; or

(b) You require out-of-home placement and your health
and welfare needs can be met in an adult family home or adult
residential care facility.

(3) For the Core waiver:

Emergency
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(a) You are at immediate risk of out-of-home placement;
and/or

(b) You have an identified health and welfare need for
residential services that cannot be met by the Basic Plus
waiver.

(4) For the Community Protection waiver, refer to WAC
388-845-0105 and chapter 388-831 WAC.

(5) For the Children's Intensive In-Home Behavioral
Support waiver, you:

(a) Are age eight or older and under age eighteen;

(b) Live with your family;

(c) Are assessed at high or severe risk of out of home

placement due to challenging behavior per chapter 388-828
WAC: and

(d) You have a signed participation agreement from your
parent/guardian(s) and primary caregiver(s), if other than

parent/guardian(s).

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0111 Are there limitations regarding
who can provide services? The following limitations apply
to providers for waiver services:

(1) Your spouse ((eannet)) must not be your paid pro-
vider for any waiver service.

(2) If you are under age eighteen, your natural, step, or
adoptive parent ((eannet)) must not be your paid provider for
any waiver service.

(3) If you are age eighteen or older, your natural, step, or
adoptive parent ((eannet)) must not be your paid provider for
any waiver service with the exception of:

(a) Personal care;

(b) Transportation to and from a waiver service;

(c) Residential habilitation services per WAC 388-845-
1510 if your parent is certified as a residential agency per
chapter 388-101 WAC; or

(d) Respite care if you and the parent who provides the
respite care live in separate homes.

(4) If you receive CIIBS waiver services, your legal rep-
resentative or family member per WAC 388-845-0001 must
not be your paid provider for any waiver service with the
exception of:

(i) Personal care;

(ii) Transportation to and from a waiver service; and

(iii) Respite per WAC 388-845-1605 through 388-845-
1620.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0120 Will I continue to receive state
supplementary payments (SSP) if I am on the waiver?
Your participation in one of the ((rew)) DDD HCBS waivers
does not affect your continued receipt of state supplemental
payment from DDD.

Emergency
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AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0200 What waiver services are avail-
able to me? Each of the ((feur)) DDD HCBS waivers has a
different scope of service and your ((plan-efeare-or)) individ-
ual support plan defines the waiver services available to you.

NEW SECTION

WAC 388-845-0225 Children's intensive in-home
behavioral support (CIIBS) waiver services.

CIIBS
Waiver Services Yearly Limit

* Behavior management | Determined by

and consultation the individual

« Staff/family consulta- | support plan.

tion and training Total cost of

* Environmental acces- | waiver services

sibility adaptations cannot exceed the

* Occupational therapy | average cost of

* Physical therapy $4,000 per month

* Sexual deviancy eval- | per participant.

uation

* Nurse delegation

* Specialized medical

equipment/supplies

* Specialized psychiat-

ric services

* Speech, hearing and

language services

* Transportation

* Assistive technology

* Therapeutic equip-

ment and supplies

* Specialized nutrition

and clothing

* Vehicle modifications

Personal care Limitsdetermined
by the DDD
assessment. Costs
are included in the
total average cost
of $4000 per
month per partici-
pant for all waiver
services.

Respite care Limits determined
by the DDD
assessment. Costs
are included in the
total average cost
of $4000 per
month per partici-
pant for all waiver
services.
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NEW SECTION

WAC 388-845-0415 What is assistive technology?
Assistive technology consists of items, equipment, or product
systems used to increase, maintain, or improve functional
capabilities of waiver participants, as well as services to
directly assist the participant and caregivers to select,
acquire, and use the technology. Assistive technology is
available in the CIIBS waiver, and includes the following:

(1) The evaluation of the needs of the waiver participant,
including a functional evaluation of the child in the child's
customary environment;

(2) Purchasing, leasing, or otherwise providing for the
acquisition of assistive technology devices;

(3) Selecting, designing, fitting, customizing, adapting,
applying, retaining, repairing, or replacing assistive technol-
ogy devices;

(4) Coordinating and using other therapies, interven-
tions, or services with assistive technology devices, such as
those associated with existing education and rehabilitation
plans and programs;

(5) Training or technical assistance for the participant
and/or if appropriate, the child's family; and

(6) Training or technical assistance for professionals,
including individuals providing education and rehabilitation
services, employers, or other individuals who provide ser-
vices to, employ, or are otherwise substantially involved in
the major life functions of children with disabilities.

NEW SECTION

WAC 388-845-0420 Who is a qualified provider of
assistive technology? The provider of assistive technology
must be an assistive technology vendor contracted with DDD
or one of the following professionals contracted with DDD
and duly licensed, registered or certified to provide this ser-
vice:

(1) Occupational therapist;

(2) Physical therapist;

(3) Speech and language pathologist;

(4) Certified music therapist;

(5) Certified recreation therapist; or

(6) Audiologist.

NEW SECTION

WAC 388-845-0425 Are there limits to the assistive
technology I can receive? (1) Providers of assistive technol-
ogy services must be certified, registered or licensed thera-
pists as required by law and contracted with DDD for the
therapy they are providing.

(2) Vendors of assistive technology must maintain a
business license required by law and be contracted with DDD
to provide this service.

(3) Assistive technology may be authorized as a waiver
service only after you have accessed what is available to you
under medicaid, including EPSDT, and any other private
health insurance plan.

(4) The department does not pay for technology deter-
mined by DSHS to be experimental.
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(5) The department and the treating professional deter-
mine the need for the technology.

(6) The department reserves the right to require a second
opinion from a department-selected provider.

(7) The department will require evidence that you have
accessed your full benefits through medicaid and private
insurance before authorizing this waiver service.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0500 What is behavior management
and consultation? (1) Behavior management and consulta-
tion may be provided to persons on any of the ((feur)) DDD
HCBS waivers and includes the development and implemen-
tation of programs designed to support waiver participants
using:

(a) Strategies for effectively relating to caregivers and
other people in the waiver participant's life; and

(b) Direct interventions with the person to decrease
aggressive, destructive, and sexually inappropriate or other
behaviors that compromise their ability to remain in the com-
munity (i.e., training, specialized cognitive counseling,
development and implementation of a positive behavior sup-
port plan).

(2) Behavior management and consultation may also be
provided as a mental health stabilization service in accor-
dance with WAC 388-845-1150 through 388-845-1160.

NEW SECTION

WAC 388-845-0501 What is included in behavior
management and consultation for the children's intensive
in-home behavioral support (CIIBS) waiver? (1) In addi-
tion to the definition in WAC 388-845-0500, behavior man-
agement and consultation in the CIIBS waiver must include
the following characteristics:

(a) Treatment must be evidence based, driven by individ-
ual outcome data, and consistent with DDD's positive behav-
ior support guidelines as outlined in contract;

(b) The following written components will be developed
in partnership with the child and family by a behavior spe-
cialist as defined in WAC 388-845-0506:

(i) Functional behavioral assessment; and

(i1) Positive behavior support plan based on functional
behavioral assessment.

(c) Treatment goals must be objective and measurable.
The goals must relate to an increase in skill development and
a resulting decrease in challenging behaviors that impede
quality of life for the child and family; and

(d) Behavioral support strategies will be individualized
and coordinated across all environments, such as home,
school, and community, in order to promote a consistent
approach among all involved persons.

(2) Behavior management and consultation in the CIIBS
waiver may also include the following components:

(a) Positive behavior support plans may be implemented
by a behavioral technician as defined in WAC 388-845-0506
and include 1:1 behavior interventions and skill development
activity.

Emergency
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(b) Positive behavior support plans may include recom-
mendations by a music and/or recreation therapist, as defined
in WAC 388-845-0506.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-0505 Who is a qualified provider of
behavior management and consultation? Under the Basic
Basic Plus. Core, and Community Protection waivers, the
provider of behavior management and consultation must be
one of the following professionals contracted with DDD and
duly licensed, registered or certified to provide this service:

(1) Marriage and family therapist;

(2) Mental health counselor;

(3) Psychologist;

(4) Sex offender treatment provider;

(5) Social worker;

(6) Registered nurse (RN) or licensed practical nurse
(LPN);

(7) Psychiatrist;

(8) Psychiatric advanced registered nurse practitioner
(ARNP);

(9) Physician assistant working under the supervision of
a psychiatrist;

(10) ((Registered—eounseler)) Counselors registered or

certified in accordance with the requirements of chapter
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accommodate the medical equipment and supplies that are
necessary for the welfare of the individual.

(3) For the CIIBS waiver only, adaptations include
repairs to the home necessary due to property destruction
caused by the participant's behavior.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0910 What limitations apply to envi-
ronmental accessibility adaptations? The following service
limitations apply to environmental accessibility adaptations:

(1) Environmental accessibility adaptations require prior
approval by the DDD regional administrator or designee.

(2) With the exception of damage repairs under the
CIIBS waiver, environmental accessibility adaptations or
improvements to the home are excluded if they are of general
utility without direct medical or remedial benefit to the indi-
vidual, such as carpeting, roof repair, central air conditioning,
etc.

(3) Environmental accessibility adaptations cannot add
to the total square footage of the home.

(4) The dollar limitations for aggregate services in your
Basic or Basic Plus waiver limit the amount of service you
may receive.

(5) Damage repairs under the CIIBS waiver are subject

to the following restrictions:

18.19 RCW:; or
(11) Polygrapher.

NEW SECTION

WAC 388-845-0506 Who is a qualified provider of
behavior management and consultation for the children's
intensive in-home behavioral supports (CIIBS) waiver?
Under the CIIBS waiver, providers of behavior management
and consultation must be contracted with DDD to provide
CIIBS intensive services as one of the following four pro-
vider types:

(1) Behavior specialist;

(2) Behavior technician;

(3) Certified music therapist; and/or

(4) Certified recreation therapist.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-0900 What are environmental accessi-
bility adaptations? (1) Environmental accessibility adapta-
tions are available in all of the DDD HCBS waivers and pro-
vide the physical adaptations to the home required by the
individual's plan of care or individual support plan needed to:

(a) Ensure the health, welfare and safety of the individ-
ual; or

(b) Enable the individual who would otherwise require
institutionalization to function with greater independence in
the home.

(2) Environmental accessibility adaptations may include
the installation of ramps and grab bars, widening of door-
ways, modification of bathroom facilities, or installing spe-
cialized electrical and/or plumbing systems necessary to

Emergency
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(a) Limited to the cost of restoration to the original con-
dition.

(b) Repairs to personal property and normal wear and
tear is excluded.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1000 What are extended state plan
services? Extended state plan services refer to physical ther-
apy; occupational therapy; and speech, hearing and language
services available to you under medicaid without regard to
your waiver status. They are "extended" services when the
waiver pays for more services than is provided under the state
medicaid plan. These services are available under all ((feur))
DDD HCBS waivers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1015 Are there limits to the extended
state plan services I can receive? (1) Additional therapy
may be authorized as a waiver service only after you have
accessed what is available to you under medicaid and any
other private health insurance plan;

(2) The department does not pay for treatment deter-
mined by DSHS to be experimental;

(3) The department and the treating professional deter-
mine the need for and amount of service you can receive:

(a) The department reserves the right to require a second
opinion from a department-selected provider.

(b) The department will require evidence that you have
accessed your full benefits through medicaid, including early

and periodic screening, diagnosis. and treatment (EPSDT) for
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children under the age of twenty-one, and private insurance
before authorizing this waiver service.

(4) The dollar limitations for aggregate services in your
Basic or Basic Plus waiver limit the amount of service you
may receive.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1110 What are the limits of mental
health crisis diversion bed services? (1) Mental health cri-
sis diversion bed services are intermittent and temporary. The
duration and amount of services you need to stabilize your
crisis is determined by a mental health professional and/or
DDD.

(2) These services are available in ((al-feurHEBS)) the
Basic, Basic Plus, Core, and Community Protection waivers
administered by DDD as mental health stabilization services
in accordance with WAC 388-845-1150 through 388-845-
1160.

(3) The costs of mental health crisis diversion bed ser-
vices do not count toward the dollar limits for aggregate ser-
vices in the Basic and Basic Plus waivers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1150 What are mental health stabili-
zation services? Mental health stabilization services assist
persons who are experiencing a mental health crisis. These
services are available in ((efeur)) the Basic, Basic Plus,
Core, and Community Protection waivers to adults deter-
mined by mental health professionals or DDD to be at risk of
institutionalization in a psychiatric hospital without one of
more of the following services:

(1) Behavior management and consultation;

(2) ((Skilted-nursing-serviees;

3))) Specialized psychiatric services; or

((4)) (3) Mental health crisis diversion bed services.

NEW SECTION

WAC 388-845-1170 What is nurse delegation: (1)
Nurse delegation services (chapter 388-101 WAC) are ser-
vices provided by a registered nurse or a nursing agency to
provide training and nursing management for providers who
perform delegated nursing tasks. Delegated tasks include
administration of noninjectable medications, blood glucose
testing, and tube feedings.

(2) Services include the initial visit, additional instruc-
tion and supervisory visits.

(3) Clients who receive nurse delegation services must
be considered "stable and predictable" by the delegating
nurse.

(4) Nurse delegation is available in the CIIBS waiver.
This service is available through skilled nursing services
(WAC 388-845-1700) in the Basic Plus, Core and Commu-
nity Protection waivers.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.
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NEW SECTION

WAC 388-845-1175 Who is a qualified provider of
nurse delegation? Providers of nurse delegation are regis-
tered nurses contracted with DDD to provide this service or
employed by a nursing agency contracted with DDD to pro-
vide this service.

NEW SECTION

WAC 388-845-1180 Are there limitations to the
nurse delegation services that I receive? The following
limitations apply to receipt of nurse delegation services:

(1) The department and the treating professional deter-
mine the need for and amount of service.

(2) The department reserves the right to require a second
opinion by a department selected provider.

(3) The following tasks must not be delegated:

(a) Injections, other than insulin;

(b) Central lines;

(c) Sterile procedures; and

(d) Tasks that require nursing judgment.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1200 What are "person-to-person"
services? (1) "Person-to-person" services are intended to
assist you to achieve the outcome of gainful employment in
an integrated setting through a combination of services,
which may include:

(a) Development and implementation of self-directed
employment services;

(b) Development of a person centered employment plan;

(c) Preparation of an individualized budget; and

(d) Support to work and volunteer in the community,
and/or access the generic community resources needed to
achieve integration and employment.

(2) These services may be provided in addition to com-
munity access, prevocational services, or supported employ-
ment.

(3) These services are available in ((al-feurHEBS)) the
Basic, Basic Plus, Core and Community Protection waivers.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-1300 What are personal care ser-
vices? Personal care services as defined in WAC 388-106-
0010 are the provision of assistance with personal care tasks.
These services are available in the Basic, Basic Plus, CIIBS
and ((€ORE)) Core waivers.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1400 What are prevocational ser-
vices? (1) Prevocational services occur in a segregated set-
ting and are designed to prepare you for gainful employment
in an integrated setting through training and skill develop-
ment.
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(2) Prevocational services are available in ((al—feur
HEBS)) the Basic, Basic Plus, Core and Community Protec-
tion waivers.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1600 What is respite care? Respite
care is short-term intermittent relief for persons normally
providing care for waiver individuals. This service is avail-
able in the Basic, Basic Plus, CIIBS, and ((€ORE)) Core
waivers.

AMENDATORY SECTION (Amending WSR 08-03-109,
filed 1/22/08, effective 2/22/08)

WAC 388-845-1605 Who is eligible to receive respite
care? You are eligible to receive respite care if you are in the
Basic, Basic Plus, CIIBS or ((€ORE)) Core waiver and:

(1) You live in a private home and no one living with you
is paid to ((be-your-earegiver)) provide personal care services
to you;

(2) You are age eighteen or older and live with a paid
((earegtver)) personal care provider who is your natural, step
or adoptive parent; or

(3) You are under the age of eighteen and live with your
natural, step or adoptive parent and your paid personal care
provider also lives with you; or

(4) You live with a caregiver who is paid by DDD to pro-
vide ((eare-to-yorand-is)) supports as:

(a) A contracted companion home provider; or

(b) A licensed children's foster home provider.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1620 Are there limits to the respite
care I can receive? The following limitations apply to the
respite care you can receive:

(1) The DDD assessment will determine how much
respite you can receive per chapter 388-828 WAC.

(2) Prior approval by the DDD regional administrator or
designee is required:

(a) To exceed fourteen days of respite care per month; or

(b) To pay for more than eight hours in a twenty-four
hour period of time for respite care in any setting other than
your home or place of residence. This limitation does not pro-
hibit your respite care provider from taking you into the com-
munity, per WAC 388-845-1610(2).

(3) Respite cannot replace:

(a) Daycare while your parent or guardian is at work;
and/or

(b) Personal care hours available to you. When determin-
ing your unmet need, DDD will first consider the personal
care hours available to you.

(4) Respite providers have the following limitations and
requirements:

(a) If respite is provided in a private home, the home
must be licensed unless it is the client's home or the home of
a relative of specified degree per WAC 388-825-345;
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(b) The respite provider cannot be the spouse of the car-
egiver receiving respite if the spouse and the caregiver reside
in the same residence; and

(c) If you receive respite from a provider who requires
licensure, the respite services are limited to those age-specific
services contained in the provider's license.

(5) Your caregiver ((wil-net-be-paid-te)) may not pro-
vide DDD services for you or other persons ((at-the-same

time-yotreeeiverespite-serviees)) during your respite care
hours.

(6) If your personal care provider is your parent, your
parent provider will not be paid to provide respite services to
any client in the same month that you receive respite services.

(7) DDD ((eannet)) may not pay for any fees associated
with the respite care; for example, membership fees at a rec-
reational facility, or insurance fees.

(8) If you require respite from a licensed practical nurse
(LPN) or a registered nurse (RN), services may be authorized
as skilled nursing services per WAC 388-845-1700 using an
LPN or RN. If you are in the Basic Plus waiver, skilled nurs-
ing services are limited to the dollar limits of your aggregate
services per WAC 388-845-0210.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-1650 What are sexual deviancy evalu-
ations? (1) Sexual deviancy evaluations:

(a) Are professional evaluations that assess the person's
needs and the person's level of risk of sexual offending or
sexual recidivism;

(b) Determine the need for psychological, medical or
therapeutic services; and

(c) Provide treatment recommendations to mitigate any
assessed risk.

(2) Sexual deviancy evaluations are available in all
((feur)) DDD HCBS waivers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1700 What is skilled nursing? (1)
Skilled nursing is continuous, intermittent, or part time nurs-
ing services. These services are available in the Basic Plus,
((€ORE)) Core, and Community Protection waivers.

(2) Services include nurse delegation services, per WAC
388-845-1170, provided by a registered nurse, including the
initial visit, follow-up instruction, and/or supervisory visits.
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AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-1800 What are specialized medical
equipment and supplies? (1) Specialized medical equip-
ment and supplies are durable and nondurable medical equip-
ment not available through medicaid or the state plan which
enables individuals to:
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(a) Increase their abilities to perform their activities of
daily living; or

(b) Perceive, control or communicate with the environ-
ment in which they live.

(2) Durable and nondurable medical equipment are
defined in WAC 388-543-1000 and 388-543-2800 respec-
tively.

(3) Also included are items necessary for life support;
and ancillary supplies and equipment necessary to the proper
functioning of the equipment and supplies described in sub-
section (1) above.

(4) Specialized medical equipment and supplies are
available in all ((feur)) DDD HCBS waivers.

NEW SECTION

WAC 388-845-1840 What is specialized nutrition
and specialized clothing? (1) Specialized nutrition is avail-
able to you in the CIIBS waiver and is defined as:

(a) Assessment, intervention, and monitoring services
from a certified dietitian; and/or

(b) Specially prepared food, or purchase of particular
types of food, needed to sustain you in the family home. Spe-
cialized nutrition is in addition to meals a parent would pro-
vide and specific to your medical condition or diagnosis.

(2) Specialized clothing is available to you in the CIIBS
waiver and defined as nonrestrictive clothing adapted to the
participant's individual needs and related to his/her disability.
Specialized clothing can include weighted clothing, clothing
designed for tactile defensiveness, specialized footwear, or
reinforced clothing.

NEW SECTION

WAC 388-845-1845 Who are qualified providers of
specialized nutrition and specialized clothing? (1) Provid-
ers of specialized nutrition are:

(a) Certified dietitians contracted with DDD to provide
this service or employed by an agency contracted with DDD
to provide this service; and

(b) Specialized nutrition vendors contracted with DDD
to provide this service.

(2) Providers of specialized clothing are specialized
clothing vendors contracted with DDD to provide this ser-
vice.

NEW SECTION

WAC 388-845-1850 Are there limitations to my
receipt of specialized nutrition and specialized clothing?
(1) The following limitations apply to your receipt of special-
ized nutrition services:

(a) Services may be authorized as a waiver service only
after you have accessed what is available to you under med-
icaid, EPSDT, and any private health insurance plan;

(b) Services must be evidence based;

(c) Services must be ordered by a physician licensed to
practice in the state of Washington;

(d) Specialized diets must be periodically monitored by a
certified dietitian;
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(e) Specialized nutrition products will not constitute a
full nutritional regime unless an enteral diet is the primary
source of nutrition;

(f) Department coverage of specialized nutrition prod-
ucts is limited to costs that are over and above inherent family
food costs;

(g) DDD reserves the right to require a second opinion
by a department selected provider; and

(h) Prior approval by regional administrator or designee
is required.

(2) The following limitations apply to your receipt of
specialized clothing:

(a) Services may be authorized as a waiver service only
after you have accessed what is available to you under med-
icaid, EPSDT, and any private health insurance plan;

(b) Specialized clothing must be recommended by an
appropriate health professional, such as an OT, behavior ther-
apist, or podiatrist;

(c) DDD reserves the right to require a second opinion
by a department-selected provider; and

(d) Prior approval by regional administrator or designee
is required.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-1900 What are specialized psychiatric
services? (1) Specialized psychiatric services are specific to
the individual needs of persons with developmental disabili-
ties who are experiencing mental health symptoms. These
services are available in all ((fewr)) DDD HCBS waivers.

(2) Service may be any of the following:

(a) Psychiatric evaluation,

(b) Medication evaluation and monitoring,

(c) Psychiatric consultation.

(3) These services are also available as a mental health
stabilization service in accordance with WAC 388-845-1150
through 388-845-1160.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-2000 What is staff/family consultation
and training? (1) Staff/family consultation and training is
professional assistance to families or direct service providers
to help them better meet the needs of the waiver person. This
service is available in all ((feur)) DDD HCBS waivers.

(2) Consultation and training is provided to families,
direct staff, or personal care providers to meet the specific
needs of the waiver participant as outlined in the individual's
plan of care or individual support plan, including:

(a) Health and medication monitoring;

(b) Positioning and transfer;

(c) Basic and advanced instructional techniques;

(d) Positive behavior support; ((and))

(e) Augmentative communication systems;

(f) Diet and nutritional guidance;

(g) Disability information and education;

(h) Strategies for effectively and therapeutically interact-
ing with the participant;

(i) Environmental consultation; and
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(j) For the CIIBS waiver only, individual and family
counseling.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-2005 Who is a qualified provider of
staff/family consultation and training? To provide staff/
family consultation and training, a provider must be one of
the following licensed, registered or certified professionals
and be contracted with DDD:

(1) Audiologist;

(2) Licensed practical nurse;

(3) Marriage and family therapist;

(4) Mental health counselor;

(5) Occupational therapist;

(6) Physical therapist;

(7) Registered nurse;

(8) Sex offender treatment provider;

(9) Speech/language pathologist;

(10) Social worker;

(11) Psychologist;

(12) Certified American sign language instructor;

(13) Nutritionist;

(14) ((Registered—eounseler)) Counselors registered or
certified in accordance with the requirements of chapter
18.19 RCW;

(15) Certified dietician; ((ex))

(16) Recreation therapist certified by the National Coun-
cil for Therapeutic Recreation; or

(17) Providers listed in WAC 388-845-0506 and con-
tracted with DDD to provide CIIBS intensive services.

AMENDATORY SECTION (Amending WSR 08-20-033,
filed 9/22/08, effective 10/23/08)

WAC 388-845-2100 What are supported employ-
ment services? Supported employment services provide you
with intensive ongoing support if you need individualized
assistance to gain and/or maintain employment. These ser-
vices are tailored to your individual needs, interests, abilities,
and promote your career development. These services are
provided in individual or group settings and are available in
((eHHeurHEBS)) the Basic, Basic Plus, Core and Commu-
nity Protection waivers.

(1) Individual supported employment services include
activities needed to sustain minimum wage pay or higher.
These services are conducted in integrated business environ-
ments and include the following:

(a) Creation of work opportunities through job develop-
ment;

(b) On-the-job training;

(c) Training for your supervisor and/or peer workers to
enable them to serve as natural supports to you on the job;

(d) Modification of your work site tasks;

(e) Employment retention and follow along support; and

(f) Development of career and promotional opportuni-
ties.

(2) Group supported employment services are a step on
your pathway toward gainful employment in an integrated
setting and include:
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(a) The activities outlined in individual supported
employment services;

(b) Daily supervision by a qualified employment pro-
vider; and

(c) Groupings of no more than eight workers with dis-
abilities.

NEW SECTION

WAC 388-845-2160 What is therapeutic equipment
and supplies? (1) Therapeutic equipment and supplies are
only available in the CIIBS waiver.

(2) Therapeutic equipment and supplies are equipment
and supplies that are incorporated in a behavioral support
plan or other therapeutic plan, designed by an appropriate
professional, such as a sensory integration or communication
therapy plan, and necessary in order to fully implement the
therapy or intervention.

(3) Included are items such as a weighted blanket, sup-
plies that assist to calm or redirect the child to a constructive
activity, or a vestibular swing.

NEW SECTION

WAC 388-845-2165 Who are qualified providers of
therapeutic equipment and supplies? Providers of thera-
peutic equipment and supplies are therapeutic equipment and
supply vendors contracted with DDD to provide this service.

NEW SECTION

WAC 388-845-2170 Are there limitations on my
receipt of therapeutic equipment and supplies? The fol-
lowing limitations apply to your receipt of therapeutic equip-
ment and supplies under the CIIBS waiver:

(1) Therapeutic equipment and supplies may be autho-
rized as a waiver service only after you have accessed what is
available to you under medicaid, EPSDT, and any private
health insurance plan. The department will require evidence
that you have accessed your full benefits through medicaid,
EPSDT, and private insurance before authorizing this waiver
service.

(2) The department does not pay for equipment and sup-
plies determined by DSHS to be experimental.

(3) The department and the treating professional deter-
mine the need for the equipment and supplies.

(4) The department reserves the right to require a second
opinion from a department selected provider.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-2200 What are transportation ser-
vices? Transportation services provide reimbursement to a
provider when the transportation is required and specified in
the waiver plan of care or individual support plan. This ser-
vice is available in all ((feur)) DDD HCBS waivers if the cost
and responsibility for transportation is not already included in
your provider's contract and payment.
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(1) Transportation provides you access to waiver ser-
vices, specified by your plan of care or individual support
plan.

(2) Whenever possible, you must use family, neighbors,
friends, or community agencies that can provide this service
without charge.

NEW SECTION

WAC 388-845-2260 What are vehicle modifications?
This service is only available in the CIIBS waiver. Vehicle
modifications are adaptations or alterations to a vehicle
required in order to accommodate the unique needs of the
individual, enable full integration into the community, and
ensure the health, welfare, and safety of the individual and/or
family members.

NEW SECTION

WAC 388-845-2265 Who are providers of vehicle
modifications? Providers of vehicle modifications are:

(1) Vehicle service providers contracted with DDD to
provide this service; or

(2) Vehicle adaptive equipment vendors contracted with
DDD to provide this service.

NEW SECTION

WAC 388-845-2270 Are there limitations to my
receipt of vehicle modification services? The following
limitations apply to your receipt of vehicle modifications
under the CIIBS waiver:

(1) Prior approval by the regional administrator or desig-
nee is required.

(2) Vehicle modifications are excluded if they are of
general utility without direct medical or remedial benefit to
the individual.

(3) Vehicle modifications must be the most cost effective
modification based upon a comparison of contractor bids as
determined by DDD.

(4) Modifications will only be approved for a vehicle
that serves as the participant's primary means of transporta-
tion and is owned by the family.

(5) The department reserves the right to require a second
opinion from a department selected provider.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-3000 What is the process for deter-
mining the services I need? Your service needs are deter-
mined through the DDD assessment and the service planning
process as defined in chapter 388-828 WAC. Only identified
health and welfare needs will be authorized for payment in
the ISP.

(1) You receive an initial and annual assessment of your
needs using a department-approved form.

(a) You meet the eligibility requirements for ICF/MR
level of care.
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(b) The "comprehensive assessment reporting evaluation
(CARE)" tool will determine your eligibility and amount of
personal care services.

(c) If you are in the Basic, Basic Plus, CIIBS, or
((€ORE)) Core waiver, the DDD assessment will determine
the amount of respite care available to you.

(2) From the assessment, DDD develops your waiver
plan of care or individual support plan (ISP) with you and/or
your legal representative and others who are involved in your
life such as your parent or guardian, advocate and service
providers.

AMENDATORY SECTION (Amending WSR 06-01-024,
filed 12/13/05, effective 1/13/06)

WAC 388-845-3085 What if my needs exceed what
can be provided under the CIIBS, ((€ORE)) Core or
Community Protection waiver? (1) If you are on the CIIBS
((€ORE)) Core or Community Protection waiver and your
assessed need for services exceeds the scope of services pro-
vided under your waiver, DDD will make the following
efforts to meet your health and welfare needs:

(a) Identify more available natural supports;

(b) Initiate an exception to rule to access available non-
waiver services not included in the CIIBS, ((EORE)) Core or
Community Protection waiver other than natural supports;

(c) Offer you the opportunity to apply for an alternate
waiver that has the services you need, subject to WAC 388-
845-0045;

(d) Offer you placement in an ICF/MR.

(2) If none of the above options is successful in meeting
your health and welfare needs, DDD may terminate your
waiver eligibility.

(3) If you are terminated from a waiver, you will remain
eligible for nonwaiver DDD services but access to state-only
funded DDD services is limited by availability of funding.

AMENDATORY SECTION (Amending WSR 07-20-050,
filed 9/26/07, effective 10/27/07)

WAC 388-845-4005 Can I appeal a denial of my
request to be enrolled in a waiver? (1) If you are not
enrolled in a waiver and your request to be enrolled in a
waiver is denied, your appeal rights are limited to the deci-
sion that you are not eligible to have your request docu-
mented in a statewide data base ((beeause)) due to the follow-

(a) You do not need ICF/MR level of care per WAC 388-
845-0070, 388-828-8040 and 388-828-8060; or

(b) You requested enrollment in the CIIBS waiver and
do not meet CIIBS eligibility per WAC 388-828-8500
through 388-828-8520.

(2) If you are enrolled in a waiver and your request to be
enrolled in a different waiver is denied, your appeal rights are
limited to the following:

(a) DDD's decision that the services contained in a dif-
ferent waiver are not necessary to meet your health and wel-
fare needs and that the services available on your current
waiver can meet your health and welfare needs; or

(b) DDD's decision that you are not eligible to have your
request documented in a statewide database because you
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requested enrollment in the CIIBS waiver and do not meet
CIIBS eligibility per WAC 388-828-8500 through 388-828-
8520.

(3) If DDD determines that the services offered in a dif-
ferent waiver are necessary to meet your health and welfare
needs, but there is not capacity on the different waiver, you
do not have the right to appeal any denial of enrollment on a
different waiver when DDD determines there is not capacity
to enroll you on a different waiver.

WSR 09-19-018
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-197—Filed September 4, 2009, 9:40 a.m., effective September 7,
2009, 12:01 a.m.]

Effective Date of Rule: September 7, 2009, 12:01 a.m.

Purpose: Amend personal use fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-62000V and 232-28-62000W.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The Marine Area 1 coho sub-
area quota has enough coho left over to provide more angling
opportunity. There is insufficient time to adopt permanent
rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 4, 2009.

Lori Preuss
for Philip Anderson
Director

NEW SECTION

WAC 232-28-62000W Coastal salmon seasons. Not-
withstanding the provisions of WAC 232-28-620, effective

Emergency

Washington State Register, Issue 09-19

12:01 a.m. September 7, 2009, until further notice, it is
unlawful to fish for salmon in coastal waters except as pro-
vided for in this section, provided that unless otherwise
amended, all permanent rules remain in effect:

(1) Area 1: Open through September 30: daily limit 2
salmon, except release wild coho.

REPEALER

The following section of the Washington Administrative
Code is repealed effective September 7, 2009:

WAC 232-28-62000V Coastal salmon seasons—
2009 North of Falcon. (09-
186)

The following section of the Washington Administrative
Code is repealed effective October 1, 2009:

WAC 232-28-62000W Coastal salmon seasons.

WSR 09-19-019
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-196—Filed September 4, 2009, 9:44 a.m., effective September 4,
2009, 9:44 a.m.]

Effective Date of Rule: Immediately.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-24-04000R and 220-24-04000S; and
amending WAC 220-24-040.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The weekly coho cap in the
fishery was reduced from 200 to 100 to keep the fishery from
going over the coho quota. There is insufficient time to adopt
permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.
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Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 4, 2009.

Lori Preuss
for Philip Anderson
Director

NEW SECTION

WAC 220-24-04000S All-citizen commercial salmon
troll. Notwithstanding the provisions of WAC 220-24-040,
effective immediately until further notice, it is unlawful to
fish for salmon with troll gear or to land salmon taken with
troll gear into a Washington port except during the seasons
provided for in this section:

(1) Salmon Management and Catch Reporting Areas 1,
2, 3, and that portion of Area 4 west of 125°05'00" W longi-
tude and south of 48°23'00" N latitude, open:

September 5 through September 8, 2009;

September 12 through September 15, 2009;

(2) The Cape Flattery and Columbia River Control
Zones are closed. Mandatory Yelloweye Rockfish Conserva-
tion Area is closed.

(3) Landing and possession limit of 75 Chinook and 100
Coho per boat per each entire open period for the entire catch
areas 1, 2, 3 and 4 through September 15.

(4) Minimum size for Chinook salmon is 28 inches in
length. Minimum size for Coho salmon is 16 inches in
length. No minimum size for pink, sockeye or chum salmon.
All retained coho must have a healed adipose fin clip. It is
unlawful to retain chum salmon north of Cape Alava during
August and September.

(5) Lawful troll gear is restricted to all legal troll gear
with single point, single shank barbless hooks.

(6) Fishers must land and deliver their catch within 24
hours of any closure of a fishery provided for in this section,
and vessels fishing or in possession of salmon while fishing
north of Leadbetter Point must land and deliver their fish
within the area and North of Leadbetter point. Vessels fish-
ing or in possession of salmon while fishing south of Lead-
better Point must land and deliver their fish within the area
and south of Leadbetter Point.

(7) The Cape Flattery Control Zone is defined as the area
from Cape Flattery (48°23'00" N latitude) to the northern
boundary of the U.S. Exclusive Economic Zone, and the area
from Cape Flattery south to Cape Alava, 48°10'00" N lati-
tude, and east of 125°05'00" W longitude.

(8) Columbia Control Zone - An area at the Columbia
River mouth, bounded on the west by a line running north-
east/southwest between the red lighted Buoy #4 (46°13'35"
N. Lat., 124°06'50" W. long.) and the green lighted Buoy #7
(46°15'09' N. lat., 124°06'16" W. long.); on the east, by the
Buoy #10 line which bears north/south at 357° true from the
south jetty at 46°14'00" N. lat., 124°03'07" W. long, to its
intersection with the north jetty; on the north, by a line run-
ning northeast/southwest between the green lighted Buoy #7
to the tip of the north jetty (46°14'48" N. lat., 124°0520" W.
long.), and then along the north jetty to the point of intersec-
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tion with the Buoy #10 line; and, on the south, by a line run-
ning northeast/southwest between the red lighted Buoy #4
and tip of the south jetty (46°14'03" N. lat., 124°04'05" W.
long.), and then along the south jetty to the point of intersec-
tion with the Buoy #10 line.

(9) Mandatory Yelloweye Rockfish Conservation Area -
The area in Washington Marine Catch Area 3 from 48°00.00'
N latitude; 125°14.00' W longitude to 48°02.00' N latitude;
125°14.00' W longitude to 48°02.00' N latitude; 125°16.50' W
longitude to 48°00.00" N latitude; 125°16.50' W longitude and
connecting back to 48°00.00' N latitude; 125°14.00' W longi-
tude.

(10) It is unlawful to fish in Salmon Management and
Catch Reporting Areas 1, 2, 3 or 4 with fish on board taken
south of Cape Falcon, Oregon; and all fish taken from
Salmon Management and Catch Reporting Areas 1, 2, 3, and
4 must be landed before fishing south of Cape Falcon, Ore-
gon.
(11) All lingcod and Pacific halibut taken incidental to
Chinook must be reported on the troll fish receiving ticket in
individual numbers of fish. This additional requirement is
not intended to replace or otherwise affect the requirement of
WAC 220-69-230 and WAC 220-69-250 to also report land-
ings of lingcod or halibut on the receiving ticket in total orig-
inal or legally dressed weight.

(12) This commercial troll fishery is designated as a
"quick reporting required" fishery, and commercial purchas-
ers and receivers must comply with the provisions of WAC
220-69-240(12).

Reviser's note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-24-04000R All-citizen commercial

salmon troll. (09-123)

The following section of the Washington Administrative
Code is repealed effective September 17, 2009:

WAC 220-24-04000S All-citizen commercial

salmon troll.

WSR 09-19-020
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-195—Filed September 4, 2009, 11:08 a.m., effective September
4,2009, 11:08 a.m.]

Effective Date of Rule: Immediately.

Purpose: The purpose of this rule making is to allow
nontreaty recreational fishing opportunity in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's

Emergency
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relationship with treaty Indian tribes, federal law governing
Washington's relationship with Oregon, and Washington fish
and wildlife commission policy guidance for Columbia River
fisheries.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900F; and amending WAC 232-
28-619.

Statutory Authority for Adoption: RCW 77.04.130, 77.-
12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: Washington and Oregon
jointly regulate Columbia River fisheries under the congres-
sionally ratified Columbia River compact. Four Indian tribes
have treaty fishing rights in the Columbia River. The treaties
preempt state regulations that fail to allow the tribes an
opportunity to take a fair share of the available fish, and the
states must manage other fisheries accordingly. Sohappy v.
Smith, 302 F. Supp. 899 (D. Or. 1969). A federal court order
sets the current parameters for sharing between treaty Indians
and others. United States v. Oregon, Civil No. 68-513-KI (D.
Or.), Order Adopting 2008-2017 United States v. Oregon
Management Agreement (Aug. 12, 2008) (Doc. No. 2546).

Some Columbia River Basin salmon and steelhead
stocks are listed as threatened or endangered under the fed-
eral ESA. On May 5, 2008, the National Marine Fisheries
Service issued a biological opinion under 16 U.S.C. § 1536
that allows for some incidental take of these species in treaty
and nontreaty Columbia River fisheries governed by the
2008-2017 U.S. v. Oregon Management Agreement. The
Washington and Oregon fish and wildlife commissions have
developed policies to guide the implementation of such bio-
logical opinions in the states' regulation of nontreaty fisher-
ies.

Columbia River nontreaty fisheries are monitored very
closely to ensure compliance with federal court orders, ESA,
and commission guidelines. Because conditions change rap-
idly, the fisheries are managed almost exclusively by emer-
gency rule. Representatives from the Washington (WDFW)
and Oregon (ODFW) departments of fish and wildlife con-
vene public hearings and take public testimony when consid-
ering proposals for new emergency rules. WDFW and
ODFW then adopt regulations reflecting agreements reached.

The 2009-2010 fishing pamphlet incorrectly listed the
date for releasing chinook in the area downstream of the
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Lewis River. There is insufficient time to adopt permanent
rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 4, 2009.

Lori Preuss
for Philip Anderson
Director

NEW SECTION

WAC 232-28-61900F Exceptions to statewide rules—
Columbia River. Notwithstanding the provisions of WAC
232-28-619, it is unlawful to violate the following provisions,
provided that unless otherwise amended, all permanent rules
remain in effect:

1) Downstream from a line projected from the Warrior
Rock Lighthouse through red buoy #4 to the orange marker
atop the dolphin on the Washington shore to the Tongue
Point/Rocky Point line: Effective immediately through Sep-
tember 13, the salmon and steelhead daily limit is six fish.
Up to 2 may be adult salmon or hatchery steelhead or one of
each. Only 1 may be an adult Chinook. Release all salmon
other than Chinook and hatchery coho. Minimum size 12
inches.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:01 a.m. September 14, 2009:

WAC 232-28-61900F Exceptions to statewide

rules—Columbia River.

WSR 09-19-021
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-198—Filed September 4, 2009, 2:52 p.m., effective September 4,
2009, 2:52 p.m.]

Effective Date of Rule: Immediately.

Purpose: Amend personal use fishing rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 232-28-619.
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Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This regulation is needed to
standardize regulations on boundary waters of Rufus Woods
Lake for cooperative enforcement per agreement with the
Colville Tribe. The department is in the process of adopting
this into permanent rule.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 4, 2009.

Lori Preuss
for Philip Anderson

Director

NEW SECTION

WAC 232-28-61900G Exceptions to statewide
rules—Rufus Woods Lake. Pursuant to RCW 77.32.010,
and notwithstanding the provisions of WAC 232-28-619,
effective immediately until further notice, a person may fish
in waters of Rufus Woods Lake or within the Colville Tribal
Designated Fishing Area with a Tribal permit or a Washing-
ton State Department of Fish and Wildlife license. Kokanee
are now included as part of the two-trout daily limit. Chum-
ming is not permitted.

WSR 09-19-022
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-199—Filed September 4, 2009, 3:23 p.m., effective September 5,
2009, 5:00 a.m.]

Effective Date of Rule: September 5, 2009, 5:00 a.m.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-47-50100R.
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Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This regulation provides for
Pacific Salmon Commission authorized fisheries in Areas 7
and 7A. These emergency rules are necessary to initiate fish-
eries targeting a harvestable surplus of pink salmon available.
There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 4, 2009.

Lori Preuss
for Philip Anderson
Director

NEW SECTION

WAC 220-47-50100R Puget Sound all-citizen com-
mercial salmon fishery—Open periods. Notwithstanding
the provisions of Chapter 220-47 WAC, effective immedi-
ately until further notice, it is unlawful to take, fish for, or
possess salmon taken for commercial purposes in Puget
Sound Salmon Management and Catch Reporting Areas
except in accordance with the open periods, mesh size, areas,
species restrictions, notification, and landing requirements
set forth in this section, provided that unless otherwise
amended, all permanent rules remain in effect:

Areas 7 and 7A:
(1) Purse Seines - Open to purse seine gear according to
the times, dates, and conditions as prescribed and listed here:

Hours Dates
10:00 AM - 9:00 PM 9/7
5:00 AM —9:00 PM 9/8

(a) It is unlawful to retain Chinook, sockeye, coho, and
chum salmon.

(b) Purse seine fishers must also use a recovery box in
compliance with WAC 220-47-301 (7)(a) through (f).

(c) It is unlawful to bring salmon aboard a vessel unless
all salmon captured in the seine net are removed from the
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seine net using a brailer or dip net meeting the specifications
in WAC 220-47-325, prior to the seine net being removed
from the water. All salmon must be immediately sorted, and
those required to be released must be placed in an operating
recovery box or released into the water before the next brail
may be brought on the deck. However, small numbers of fish
may be brought on board the vessel by pulling the net in with-
out mechanical or hydraulic assistance.

(d) It is unlawful to fish for salmon with purse seine gear
in Areas 7 and 7A unless the vessel operator has attended a
"Fish Friendly" best fishing practices workshop and is in pos-
session of a department issued certification card.

(2) Gill Nets - Open to gill net gear with 5 inch minimum
and 5 1/2 inch maximum mesh size according to the times,
dates, and conditions as prescribed and listed here:

Hours Dates
10:00 AM — Midnight 9/7
5:00 AM — Midnight 9/8

(a) It is unlawful to retain sockeye salmon; and those
salmon required to be released must be done so immediately.

(b) It is unlawful to fish for salmon with gill net gear in
Areas 7 and 7A unless the vessel operator has attended a
"Fish Friendly" best fishing practices workshop and is in pos-
session of a department issued certification card.

(3) Reef Nets - Open to reef net gear according to the
times, dates, and conditions as prescribed and listed here:

Dates
9/5, 9/6, 9/7, 9/8

Hours
Daily 5 AM - 9 PM

(a) It is unlawful to retain unmarked Chinook, unmarked
coho, sockeye and all chum salmon.

(b) It is unlawful to retain marked Chinook unless the
reef net operator is in immediate possession of a Puget Sound
Reef Net Logbook.

(c) It is unlawful to fish for salmon with reef net gear in
Areas 7 and 7A unless the vessel operator has attended a
"Fish Friendly" best fishing practices workshop and is in
immediate possession of a department issued certification
card.

(4) Waters north and west of the Area 7 "Iwerson Dock
Line" (a line projected from Iwerson Dock on Point Roberts
to the Georgina Point light at the entrance to Active Pass in in
the Province of British Columbia) are closed to commercial
harvest of salmon previously described in the above sections.

"Quick Reporting Fisheries':

All fisheries opened under this section, and any fishery open-
ing under authority of the Fraser Panel for sockeye or pink
salmon in Puget Sound Salmon Management and Catch
Reporting Areas (WAC 220-22-030) are designated as
"Quick Reporting Required" per WAC 220-47-001.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed effective September 9, 2009:
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WAC 220-47-50100R Puget Sound all-citizen com-
mercial salmon fishery—

Open periods.

WSR 09-19-023
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-200—Filed September 4, 2009, 3:27 p.m., effective September 4,
2009, 3:27 p.m.]

Effective Date of Rule: Immediately.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-47-41100H; and amending WAC 220-
47-411 and 220-47-307.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Harvestable surplus of coho
salmon are available for harvest. Agreement over scheduling
of commercial gill net fisheries in Area 12A has been reached
with tribal comanagers. Modifying fishing dates in Area 7B
was necessary for enforcement purposes. There is insuffi-
cient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 4, 2009.

Lori Preuss

for Philip Anderson
Director

NEW SECTION

WAC 220-47-30700E Closed areas—Puget Sound
salmon. Notwithstanding the provisions of WAC 220-47-
307, effective immediately until further notice, it is unlawful
to take, fish for or possess salmon taken for commercial pur-
poses with gill net gear in those waters of Puget Sound
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Salmon Management and Catch Reporting Area 12A south of
a line from Point Whitney to Tabook Point.

NEW SECTION

WAC 220-47-41100H Puget Sound gill net fishery.
Notwithstanding the provisions of WAC 220-47-411, effec-
tive immediately it is unlawful to take, fish, for or possess
salmon taken for commercial purposes with gill net gear in
those waters of Puget Sound Management Catch Reporting
Areas 7B and 12A, except as provided:

(1) Area 7B - Open 7:00 a.m. September 6 through 7:00
a.m. September 7, 2009;

7:00 a.m. September 8 through 7:00 a.m. September 9,
2009;

7:00 a.m. September 10 through 7:00 a.m. September 11,
20009.

(2) Area 12A - Open 7:00 a.m. September 9 through 7:00
a.m. September 10, 2009.

(3) Unless otherwise amended all permanent rules
remain in effect.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 7:01 a.m. September 11, 2009:

WAC 220-47-41100H Puget Sound gill net fishery.

WSR 09-19-027
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-203—Filed September 8, 2009, 4:44 p.m., effective September 9,
2009, 5:00 a.m.]

Effective Date of Rule: September 9, 2009, 5:00 a.m.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-47-50100S.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This regulation provides for
Pacific Salmon Commission authorized fisheries in Areas 7
and 7A. These emergency rules are necessary to initiate fish-
eries targeting a harvestable surplus of pink salmon available.
There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
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Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 8, 2009.

Philip Anderson

Director

NEW SECTION

WAC 220-47-50100S Puget Sound all-citizen com-
mercial salmon fishery—Open periods. Notwithstanding
the provisions of Chapter 220-47 WAC, effective immedi-
ately until further notice, it is unlawful to take, fish for, or
possess salmon taken for commercial purposes in Puget
Sound Salmon Management and Catch Reporting Areas
except in accordance with the open periods, mesh size, areas,
species restrictions, notification, and landing requirements
set forth in this section, provided that unless otherwise
amended, all permanent rules remain in effect:

Areas 7 and 7A:

(1) Purse Seines — Open to purse seine gear according to
the times, dates, and conditions as prescribed and listed here:

Hours Dates
10:00 AM - 9:00 PM 9/10
5:00 AM —-9:00 PM 9/11

(a) It is unlawful to retain Chinook, sockeye, coho, and
chum salmon.

(b) Purse seine fishers must also use a recovery box in
compliance with WAC 220-47-301 (7)(a) through (f).

(c) It is unlawful to bring salmon aboard a vessel unless
all salmon captured in the seine net are removed from the
seine net using a brailer or dip net meeting the specifications
in WAC 220-47-325, prior to the seine net being removed
from the water. All salmon must be immediately sorted, and
those required to be released must be placed in an operating
recovery box or released into the water before the next brail
may be brought on the deck. However, small numbers of fish
may be brought on board the vessel by pulling the net in with-
out mechanical or hydraulic assistance.

(d) It is unlawful to fish for salmon with purse seine gear
in Areas 7 and 7A unless the vessel operator has attended a
"Fish Friendly" best fishing practices workshop and is in pos-
session of a department-issued certification card.

(2) Gill Nets - Open to gill net gear with 5 inch minimum
and 5 1/2 inch maximum mesh size according to the times,
dates, and conditions as prescribed and listed here:

Emergency
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Hours Dates
10:00 AM — Midnight 9/10
8:00 AM — Midnight 9/11

(a) It is unlawful to retain sockeye salmon; and those
salmon required to be released must be done so immediately.

(b) It is unlawful to fish for salmon with gill net gear in
Areas 7 and 7A unless the vessel operator has attended a
"Fish Friendly" best fishing practices workshop and is in pos-
session of a department-issued certification card.

(3) Reef Nets - Open to reef net gear according to the
times, dates, and conditions as prescribed and listed here:

Dates
9/9, 9/10, 9/11

Hours
Daily 5 AM - 9 PM

(a) It is unlawful to retain unmarked Chinook, unmarked
coho, sockeye and all chum salmon.

(b) It is unlawful to retain marked Chinook unless the
reef net operator is in immediate possession of a Puget Sound
Reef Net Logbook.

(c) It is unlawful to fish for salmon with reef net gear in
Areas 7 and 7A unless the vessel operator has attended a
"Fish Friendly" best fishing practices workshop and is in
immediate possession of a department-issued certification
card.

(4) Waters north and west of the Area 7 "Iwerson Dock
Line" (a line projected from Iwerson Dock on Point Roberts
to the Georgina Point light at the entrance to Active Pass in
the Province of British Columbia) are closed to commercial
harvest of salmon previously described in the above sections.

"Quick Reporting Fisheries":

All fisheries opened under this section, and any fishery
opening under authority of the Fraser Panel for sockeye or
pink salmon in Puget Sound Salmon Management and Catch
Reporting Areas (WAC 220-22-030), are designated as
"Quick Reporting Required" per WAC 220-47-001.

REPEALER

The following section of the Washington Administrative
Code is repealed effective September 12, 2009:

WAC 220-47-50100S Puget Sound all-citizen com-
mercial salmon fishery—

Open periods.

WSR 09-19-038
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-201—Filed September 9, 2009, 2:35 p.m., effective September 9,
2009, 2:35 p.m.]

Effective Date of Rule: Immediately.

Purpose: Amend personal use fishing rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-56-100.

Emergency
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Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This emergency rule allows
additional recreational opportunity by allowing gear types
commonly used in salmon fishing while providing protection
to fish from snagging. There is insufficient time to adopt per-
manent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 9, 2009.

James B. Scott, Jr.
for Philip Anderson

Director

NEW SECTION

WAC 220-56-10000F Definitions—Personal use fish-
ing. Notwithstanding the provisions of WAC 220-56-100,
effective immediately until further notice, the following def-
initions apply to personal use fishing in Titles 220 and 232
WAC:

(1) "Anti-snagging rule" means:
(a) Except when fishing with a buoyant lure or trolling

from a floating device, terminal fishing gear is restricted to a
lure or bait with one single point hook.

(b) Only single point hooks measuring not more than 3/4
inch from point to shank may be used, and all hooks must be
attached to or below the lure or bait.

(c) Weights may not be attached below or less than 12
inches above the lure or bait.

(2) Buoyant lure means:

(a) A lure that floats on the surface of freshwater when
not being retrieved by a line

(3) Trolling means:

(a) A method of fishing from a vessel that is underway
and under power.
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WSR 09-19-045
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-202—Filed September 10, 2009, 2:53 p.m., effective September
10, 2009, 2:53 p.m.]

Effective Date of Rule: Immediately.
Purpose: Amend personal use fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900G; and amending WAC 232-
28-619.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This regulation is needed to
standardize regulations on boundary waters of Rufus Woods
Lake for cooperative enforcement per agreement with the
Colville Tribe. The department is in the process of adopting
this into permanent rule.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 10, 2009.
Philip Anderson
Director

NEW SECTION

WAC 232-28-61900H Exceptions to statewide
rules—Rufus Woods Lake. Pursuant to RCW 77.32.010,
and notwithstanding the provisions of WAC 232-28-619,
effective immediately until further notice, a person may fish
in waters of Rufus Woods Lake or within the Colville Tribal
Designated Fishing Area with a Tribal permit or a Washing-
ton State Department of Fish and Wildlife license, except a
state license is still required when fishing from the Douglas
County shoreline. Kokanee are now included as part of the
two-trout daily limit. Chumming is not permitted.

WSR 09-19-047

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 232-28-61900G Exceptions to statewide
rules—Rufus Woods Lake.

(09-198)

WSR 09-19-047
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 09-207—Filed September 10, 2009, 3:37 p.m., effective September
13,2009]

Effective Date of Rule: September 13, 2009.

Purpose: Amend personal use fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900L; and amending WAC 232-
28-619.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This emergency rule is needed
to close the lower Puyallup River to ensure the safety of rec-
reational and tribal anglers. There is insufficient time to
adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 10, 2009.

Philip Anderson
Director

NEW SECTION

WAC 232-28-61900L. Exceptions to statewide
rules—Puyallup River. Notwithstanding the provisions of
WAC 232-28-619, the waters of the Puyallup River from the
mouth to the city of Puyallup outfall structure near the junc-

Emergency
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tion of Freeman Road and North Levee Road are closed to all
fishing Sundays through 12:00 noon Tuesdays each week
beginning September 13 through September 29, 2009.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 12:01 p.m. September 29, 2009:

WAC 232-28-61900L Exceptions to statewide
rules—Puyallup River.

WSR 09-19-048
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-208—Filed September 10, 2009, 3:48 p.m., effective September
10, 2009, 11:59 p.m.]

Effective Date of Rule: September 10, 2009, 11:59 p.m.
Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-47-50100S.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This regulation closes fisher-
ies targeting pink salmon authorized through the Pacific
Salmon Commission as there is no longer a harvestable sur-
plus available. There is insufficient time to adopt permanent
rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 10, 2009.

Philip Anderson

Director

Emergency
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NEW SECTION

WAC 220-47-50100T Puget Sound all-citizen com-
mercial salmon fishery—Open periods. Notwithstanding
the provisions of Chapter 220-47 WAC, effective 11:59 p.m.
September 10, 2009, until further notice, it is unlawful to
take, fish for, or possess salmon taken for commercial pur-
poses in Puget Sound Salmon Management and Catch
Reporting Areas 7 & 7A.

REPEALER

The following section of the Washington Administrative
Code is repealed effective September 11, 2009:

WAC 220-47-50100S Puget Sound all-citizen com-
mercial salmon fishery—
Open periods.

WSR 09-19-049
EMERGENCY RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed September 11, 2009, 9:25 a.m., effective September 13, 2009]

Effective Date of Rule: September 13, 2009.

Purpose: ESHB 1906 was passed by the 2009 legislature
and was effective immediately. Sections 4 and 5 of the bill
make changes to the training benefits program established
under chapter 50.22 RCW. Portions of section 4 apply to
unemployment claims filed on or after September 13, 2009.
This rule-making order modifies existing rules and adopts
new rules consistent with these changes pending the adoption
of permanent rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 192-270-010, 192-270-015, and 192-270-
050.

Statutory Authority for Adoption: RCW 50.12.010,
50.12.040, 50.22.150, and section 4, chapter 3, Laws of 2009.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: ESHB 1906 makes significant
changes to the training benefits program. These changes
include eligibility criteria for program participation and for
approval of training plans for claims effective September 13,
2009, and later. There was insufficient time since the passage
of ESHB 1906 to complete rule making. These rules are nec-
essary to implement the changes in the law governing eligi-
bility for training benefits under permanent rules can be
adopted.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 4, Amended 3,
Repealed 0.
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Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 11, 2009.

Paul Trause

Deputy Commissioner

AMENDATORY SECTION (Amending WSR 01-11-083,
filed 5/16/01, effective 6/16/01)

WAC 192-270-010 Employment separations for dis-
located workers—Chapter 3. Laws of 2009, § 4 (2)(a). As
a dislocated worker, you must have been terminated or
received a notice of termination from your employer to be eli-
gible for training benefits. Training benefits are not available
if you left work voluntarily as provided in RCW 50.20.050,
regardless of whether you had good cause for leaving, or if
you are disqualified from benefits for work-related miscon-
duct under RCW 50.20.060 or RCW 50.20.066, and have not
requalified for benefits.

When ((determining)) deciding whether your separation
from employment makes you eligible for training benefits,
the department will look at the last job you held for a period
of at least seven weeks ((that-was)) in employment covered
by Title 50 RCW or the comparable laws of another state.

AMENDATORY SECTION (Amending WSR 01-11-083,
filed 5/16/01, effective 6/16/01)

WAC 192-270-015 Dislocated workers—Unlikely to
return to employment—Chapter 3. Laws of 2009, § 4
(2)(a) and RCW 50.04.075. Except as provided in ((REW
56-221456(33)) Chapter 3, laws of 2009, § 4(6), the term
"unlikely to return to employment" means, but is not limited
to, situations where:

(1) You have:

(a) Become unemployed due to a permanent plant clo-
sure;

(b) Received a federal WARN act notice; or

(¢) Received a notice of indefinite layoff as a result of a
permanent reduction of operations at your place of employ-
ment; and

(2) Suitable work for individuals with your skills is in
diminishing demand within your labor market.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

NEW SECTION

WAC 192-270-017 Military veterans—Chapter 3,
Laws of 2009, § 4 (2)(b)(ii). (1) The term "during the twelve-

WSR 09-19-049

month period" means the individual served in the United
States military or Washington National Guard at any point
during the twelve-month period prior to application date.

(2) The term "application date" means the date on which
the individual filed an initial application for unemployment
benefits.

NEW SECTION

WAC 192-270-018 Members of the Washington
National Guard—Chapter 3, Laws of 2009, § 4 (2)(b)(iii).
The term "currently serving" does not include reserve mem-
bers of the Washington National Guard.

NEW SECTION

WAC 192-270-019 Disabled individuals—Chapter 3,
Laws of 2009, § 4 (2)(b)(iv). (1) For purposes of this section:

(a) "Injury" means a trauma to the integrity or function of
a tissue or organ and the resulting physical conditions;

(b) "Illness" means a condition marked by an obvious
deviation from the normal healthy state, characterized by
sickness, disease, or other disorder. Alcohol abuse, drug
abuse, antisocial behavior, or criminal history alone, or your
commitment to a treatment facility, is insufficient by itself to
show "illness" within the meaning of this section.

(2) Verification of your injury or illness may, at the
department's discretion, require verification from a physi-
cian.

NEW SECTION

WAC 192-270-047 Incomplete applications. An
application that is incomplete will be returned to your for
completion. The filing of an incomplete application does not
extend the timeframes under WAC 192-270-035 for filing a
completed application for training benefits.

AMENDATORY SECTION (Amending WSR 01-11-085,
filed 5/16/01, effective 6/16/01)

WAC 192-270-050 Criteria for approving training
plans. (1) The department will consider the following factors
when reviewing your application for training benefits:

(a) Whether you have a current benefit year as required
by RCW 50.22.010(9);

(b) Whet " ] . Lable i d

benefits)y:

((€e))) Your plan for completion of the training includ-
ing, but not limited to, ((what)) the financial resources you
intend to use to ((fund-the)) complete your training ((plan))
when training benefits run out;

((€8))) (c) Whether you have the qualifications and apti-
tudes to successfully complete the training;

((€))) (d) For each of the following categories of work-
ers:

Emergency
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(i) Dislocated workers under chapter 3. laws of 2009.
§ 4 (2)(a): Whether suitable employment is available in the
labor market in which you currently reside and whether the
training is likely to enhance your marketable skills and earn-
ing power, based on an assessment of what your earning
power would be if training were not provided. If you were
originally determined to be a dislocated worker, but moved
from the area where your skills were declining to an area
where your skills are in demand, you are not eligible for train-
ing benefits.

(ii) Low income workers under chapter 3. laws of
2009. § 4 (2)(b)(i): Whether vocational training is likely to
enhance your earning potential. This consists of training for

a career in a demand occupation that will likely result in suit-
able, stable employment.

(iii) For military veterans., current members of the
Washington Natinoal Guard. and disabled individuals
under chapter 3. laws of 2009, § 4 (2)(b)(ii). (iii) and (iv):
Whether training is needed to assist you in finding suitable
work in your labor market.

(e) Whether the training relates to a high demand occu-
pation((;reaning)).

(i) For claims with an effective date prior to April 5,
2009, "high demand" means that the number of job openings
in the labor market for the occupation or with that skill set
exceeds the supply of qualified workers.

(ii) For claims with an effective date on or after April 5,
2009, "high demand" means an occupation with a substantial
number of current or projected employment opportunities;

(f) Whether the training is likely to enhance your market-
able skills and earning power, based on an assessment of
what your employment prospects would be if training were
not approved; and

(2) ((EffeetiveJuly1,20061;)) Whether the educational
institution and training program meet((s)) the performance
criteria established by the workforce training and education
coordinating board.

(2) Academic training may be approved if it meets the
criteria of subsection (1) and it meets specific requirements
for certification, licensing, or specific skills necessary for the
occupation.

(3) The department may approve educational training
that has been identified as necessary by the training facility as
a prerequisite to a vocational training program that meets the
criteria of subsection (1).

(« T . .

].].]E..}’ ol Lei 13’ . ].3

e . individual basis.))

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.
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WSR 09-19-054
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-206—Filed September 11, 2009, 12:36 p.m., effective September
13, 2009]

Effective Date of Rule: September 13, 2009.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-52-073.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Harvestable amounts of red
and green sea urchins exist in the areas described. Prohibit-
ing all diving from licensed sea urchin harvest vessels within
Sea Urchin District 3 when those vessels have red sea urchin
on board discourages the taking of red urchins from the dis-
trict (currently closed to red urchin harvest) and reporting the
catch to the adjacent harvest district. Prohibiting transport of
urchins from Districts 1 and 2 to other districts will prevent
spoiling of product, promote accurate catch accounting, and
provide for an orderly fishery. Prohibition of all diving from
licensed sea urchin harvest vessels prior to scheduled sea
urchin openings discourages the practice of fishing on closed
days and hiding the unlawful catch underwater until the legal
opening. There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 11, 2009.

Philip Anderson

Director

NEW SECTION

WAC 220-52-07300G Sea urchins. Notwithstanding
the provisions of WAC 220-52-073, effective September 13,
2009, until further notice, it is unlawful to take or possess sea
urchins taken for commercial purposes except as provided for
in this section:
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(1) Green sea urchins: Sea Urchin Districts 1 and 2 are
open only on September 13, 14 and 15, 2009, and thereafter
Monday and Tuesday of each week. The maximum daily
landing of green sea urchins allowed in Sea Urchin Districts
1 and 2 is 1,000 pounds per valid designated sea urchin har-
vest license. Sea Urchin Districts 3, 4, 6 and 7 are open only
on Monday through Friday of each week.

(2) Red sea urchins: Sea Urchin Districts 1, 2 and 4 are
open only on Monday through Friday of each week.

(3) It is unlawful to dive for any purpose from a commer-
cially licensed sea urchin fishing vessel in Sea Urchin Dis-
trict 3 when the vessel has red sea urchins on-board.

(4) Red and green sea urchins harvested in Sea Urchin
Districts 1 and 2 must be landed within Sea Urchin Districts
1 and 2.

(5) Except for Sunday September 13, 2009, it is unlawful
to dive for any purpose from a commercially licensed sea
urchin fishing vessel on Saturday and Sunday of each week,
unless written permission from the Director has been previ-
ously obtained.

WSR 09-19-055
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-204—Filed September 11, 2009, 12:55 p.m., effective September
15,2009]

Effective Date of Rule: September 15, 2009.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-88C-010, 220-88C-020, 220-88C-030,
220-88C-040 and 220-88C-050; and amending WAC 220-
44-095.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Federal rules will open the
coastal sardine fishery September 15, 2009. Permanent state
rules for the coastal sardine fishery have been adopted but
will not be in effect prior to the opening of the fishery. This
emergency rule action is needed to manage the fishery until
the permanent rules take effect.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 5.
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 11, 2009.

Philip Anderson

Director

NEW SECTION

WAC 220-44-09500A Coastal sardine purse seine
fishery—Harvest, landing, and reporting requirements—
Gear. (1) It is unlawful to possess, transport through the
waters of the state, or deliver into any Washington port,
Pacific sardine (Sardinops sagax) or other coastal pelagic
species taken in violation of gear requirements and other
rules published in Title 50, Part 660, Subpart I of the Code of
Federal Regulations (CFR). These federal regulations gov-
ern commercial fishing for coastal pelagic species in the
Exclusive Economic Zone off the coasts of Washington, Ore-
gon, and California. Where the federal regulations refer to
the fishery management area, that area is interpreted to
include Washington state waters coterminous with the Exclu-
sive Economic Zone. Updates to the federal regulations are
published in the Federal Register. Discrepancies or errors
between the CFR and Federal Register will be resolved in
favor of the Federal Register. This chapter incorporates the
CFR by reference and is based, in part, on the CFR. A copy
of the federal rules may be obtained by contacting Lori
Preuss at 360-902-2930, or going to the U.S. Government
Printing Office's GPO Access web site (Www.gpoaccess.
gov). State regulations that are more restrictive than the fed-
eral regulations will prevail:

(a) The coastal sardine fishery season is open to purse
seine fishing each year only from April 1st through Decem-
ber 31st. It is unlawful to take Pacific sardine in state waters
except for the incidental take authorized by the coastal bait-
fish regulations.

(b) It is unlawful to retain any species that is taken inci-
dental to sardine, except for anchovy, mackerel, and market
squid (Logligo opalescens). Any salmon encircled in the
purse seine must be released prior to completion of the set,
and no salmon may be landed on the fishing vessel.

(c) It is unlawful to transfer sardine catch from one fish-
ing vessel to another.

(d) It is unlawful to fail to have legal purse seine gear
aboard the vessel making a sardine landing.

(e) It is unlawful to fail to deliver sardine landings to a
shore-side processing facility.

(f) Once a delivery has commenced at a processing plant,
all fish on board the vessel must be offloaded at that plant.

(g) It is unlawful to deliver more than fifteen percent
cumulative weight of sardines for the purposes of conversion
into fish flour, fish meal, fish scrap, fertilizer, fish oil, other
fishery products, or by-products, for purposes other than
human consumption or fishing bait used during the sardine
fishery season.

Emergency
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(2) License owners must designate a vessel upon issu-
ance or renewal of the license and must be identified as either
the vessel owner or primary license operator.

(3) Persons fishing under a Washington sardine purse
seine fishery license or temporary annual fishery permit
must:

(a) Carry an observer on board for any sardine fishing
trip if requested by the department;

(b) Surrender up to five hundred sardines per vessel per
trip if requested by department samplers for biological infor-
mation; and

(c) Complete a department-issued logbook each month
in which fishing activity occurs, and submit it to the depart-
ment by the 15th day of the following month.

(4) Violation of reporting requirements under this sec-
tion is punishable pursuant to RCW 77.15.280.

(5) Violation of gear, harvest, or landing requirements
under this section is punishable pursuant to RCW 77.15.520.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed effective September 15, 2009:

WAC 220-88C-010 Emergency commercial fish-
ery—Coastal pilchard fish-
ery.

WAC 220-88C-020 Designation of the coastal
pilchard fishery as an emerg-

ing commercial fishery.

WAC 220-88C-030 Eligibility to participate in

the coastal pilchard fishery.

WAC 220-88C-040 Coastal pilchard fishery—

Seasons and lawful catch.

WAC 220-88C-050 Coastal pilchard fishery—
Observer and sampler cover-

age, logbook requirements.

WSR 09-19-056
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-209—Filed September 11, 2009, 1:00 p.m., effective September
11,2009, 1:00 p.m.]

Effective Date of Rule: Immediately.

Purpose: The purpose of this rule making is to allow
nontreaty commercial fishing opportunity in the Columbia
River while protecting fish listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes, federal law governing
Washington's relationship with Oregon, and Washington fish
and wildlife commission policy guidance for Columbia River
fisheries.

Emergency
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Citation of Existing Rules Affected by this Order:
Repealing WAC 220-33-01000M and 220-33-01000N; and
amending WAC 220-33-010.

Statutory Authority for Adoption:
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d
638, 628 P.2d 800 (1981); Washington fish and wildlife com-
mission policies concerning Columbia River fisheries; 40
Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

RCW 77.04.130,

Reasons for this Finding: Eliminates the Friday night
fishery on Deep River by request of the fishers and buyers.
The seasons are consistent with the 2008-2017 interim man-
agement agreement, the 2009 non-Indian salmon allocation
agreement and the 2006-2009 sturgeon accord. The regula-
tion is consistent with compact action of September 10, 2009.
There is insufficient time to promulgate permanent rules.

Washington and Oregon jointly regulate Columbia River
fisheries under the congressionally ratified Columbia River
compact. Four Indian tribes have treaty fishing rights in the
Columbia River. The treaties preempt state regulations that
fail to allow the tribes an opportunity to take a fair share of
the available fish, and the states must manage other fisheries
accordingly. Sohappy v. Smith, 302 F. Supp. 899 (D. Or.
1969). A federal court order sets the current parameters for
sharing between treaty Indians and others. United States v.
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2008-
2017 United States v. Oregon Management Agreement (Aug.
12, 2008) (Doc. No. 2546).

Some Columbia River Basin salmon and steelhead
stocks are listed as threatened or endangered under the fed-
eral ESA. On May 5, 2008, the National Marine Fisheries
Service issued a biological opinion under 16 U.S.C. § 1536
that allows for some incidental take of these species in treaty
and nontreaty Columbia River fisheries governed by the
2008-2017 U.S. v. Oregon Management Agreement. The
Washington and Oregon fish and wildlife commissions have
developed policies to guide the implementation of such bio-
logical opinions in the states' regulation of nontreaty fisher-
ies.

Columbia River nontreaty fisheries are monitored very
closely to ensure compliance with federal court orders, ESA,
and commission guidelines. Because conditions change rap-
idly, the fisheries are managed almost exclusively by emer-
gency rule. Representatives from the Washington (WDFW)
and Oregon (ODFW) departments of fish and wildlife con-
vene public hearings and take public testimony when consid-
ering proposals for new emergency rules. WDFW and
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ODFW then adopt regulations reflecting agreements reached.
There is insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 2; Federal
Rules or Standards: New 1, Amended 0, Repealed 2; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 11, 2009.

Philip Anderson

Director

NEW SECTION

WAC 220-33-01000N Columbia River season below
Bonneville. Notwithstanding the provisions of WAC 220-33-
010, and WAC 220-33-020, it is unlawful for a person to take
or possess salmon or sturgeon for commercial purposes from
Columbia River Salmon Management and Catch Reporting
Areas (SMCRA) 1A, 1B, 1C, 1D, and 1E, except as provided
in the following subsections.

1. Blind Slough/Knappa Slough Select Area.

a. SEASON: Monday, Tuesday, Wednesday, and Thurs-
day nights immediately through October 30, 2009.

Open hours are 7 PM - 7 AM 5 through September 18
and 6 PM - 8 AM thereafter.

b. AREA: Blind Slough and Knappa Slough. An area clo-
sure of an approximately 100-foot radius at the mouth of Big
Creek is defined by markers. Concurrent jurisdiction waters
include all areas in Knappa Slough and downstream of the
Railroad Bridge in Blind Slough.

c. GEAR: 9 3/4-inch maximum mesh size. Gillnet.
Monofilament gear is allowed. Maximum net length of 100
fathoms. No weight restriction on lead line. Use of addi-
tional weights or anchors attached directly to the lead line is
allowed. Nets not specifically authorized for use in this fish-
ery may be onboard the vessel if properly stored. A properly
stored net is defined as a net on a drum that is fully covered
by a tarp (canvas or plastic) and bound with a minimum of ten
revolutions of rope with a diameter of 3/8 (0.375) inches or
greater.

d. ALLOWABLE SALES: Salmon.

2. Tongue Point/South Channel Select Area.

a. SEASON: Monday, Tuesday, Wednesday, and Thurs-
day nights immediately through October 30, 2009. Open 7
PM - 7 AM through September 18 and 4 PM - 8 AM thereaf-
ter.

b. AREA: Tongue Point and South Channel. All waters in
this fishing area are concurrent jurisdiction waters.
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c. GEAR: 6-inch maximum mesh. Gillnet. Monofila-
ment gear is allowed. In the Tongue Point area: Net length
maximum of 250 fathoms. Weight not to exceed two pounds
on any one fathom on the lead line. Participants in the
Tongue Point fishery may have stored onboard their boats
gill nets of legal mesh size but with leadline in excess of two
pounds per any one fathom. South Channel area: Net length
maximum of 100 fathoms. No weight restriction on lead line.
Use of additional weights or anchors attached directly to the
lead line is allowed.

d. ALLOWABLE SALES: Salmon.

3. Deep River Select Area.

a. SEASON: Monday, Tuesday, Wednesday, and Thurs-
day, and Friday nights through September 12. Effective Sep-
tember 14, fishing is open Monday, Tuesday, Wednesday and
Thursday nights through October 31, 2009. Open hours 7
PM -9 AM.

b. AREA: The Deep River Select Area. Concurrent juris-
diction waters extend downstream of the Highway 4 Bridge.

¢. GEAR: 6-inch maximum mesh. Gill net. Monofila-
ment gear is allowed. Net length maximum of 100 fathoms
and no weight restriction on the lead line. Use of additional
weights or anchors attached directly to the lead line is
allowed. Nets may not be tied off to stationary structures.
Nets may not fully cross the navigation channel.

d. ALLOWABLE SALES: Salmon.

4. Quick Report: 24-hour quick reporting required for
Washington wholesale dealers, pursuant to WAC 220-69-
240. When quick reporting is required, Columbia River
reports must be submitted within 24 hours of the closure of
each fishing period. This Quick report requirement applies to
all seasons described above (Columbia River and Select
Areas).

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-33-01000M Columbia River season

below Bonneville (09-193)

The following section of the Washington Administrative
Code is repealed effective November 1, 2009:

WAC 220-33-01000N Columbia River season

below Bonneville.

WSR 09-19-057
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 09-210—Filed September 11, 2009, 1:02 p.m., effective September

11,2009, 1:02 p.m.]
Effective Date of Rule: Immediately.

Emergency
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Purpose: The purpose of this rule making is to provide
for treaty Indian fishing opportunity in the Columbia River
while protecting salmon listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes and federal law govern-
ing Washington's relationship with Oregon.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-32-05100U; and amending WAC 220-
32-051.

Statutory Authority for Adoption:
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Puget Sound Gillnetters Ass’n v. Moos, 92 Wn.2d
939, 603 P.2d 819 (1979); State v. James, 72 Wn.2d 746, 435
P.2d 521 (1967); 40 Stat. 515 (Columbia River compact).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: Sets the fourth weekly treaty
Indian fishing period for the 2009 fall season. Harvest is
expected to remain within the allocation and guidelines of the
2008-2017 management agreement. Rule is consistent with
action of the Columbia River compact on May 26 and Sep-
tember 10, 2009. Conforms state rules with tribal rules.
There is insufficient time to adopt permanent rules.

New regulations for 2009 include fisheries that are
described in the MOA between Washington state and the
Yakama Nation. Yakama Nation tribal members will be
allowed to fish for subsistence purposes within a specific area
of the Washington shoreline below Bonneville Dam when
open for enrolled Yakama Nation members under lawfully
enacted Yakama Nation tribal subsistence fisheries. Sales
will be allowed when the open fishery is concurrent with
either commercial gillnet openings or platform gear in Zone
6 (SMCRA 1F, 1G, 1H). Sales of fish caught in this fishery
(below Bonneville Dam) are consistent with mainstem Zone
6 (SMCRA 1F, 1G, 1H) allowable sales, with the exception
of sturgeon (which may not be sold or kept for subsistence
purposes in the fishery below Bonneville Dam).

The Yakama, Warm Springs, Umatilla, and Nez Perce
Indian tribes have treaty fishing rights in the Columbia River
and inherent sovereign authority to regulate their fisheries.
Washington and Oregon also have some authority to regulate
fishing by treaty Indians in the Columbia River, authority that
the states exercise jointly under the congressionally ratified
Columbia River Compact. Sohappy v. Smith, 302 F. Supp.
899 (D. Or. 1969). The tribes and the states adopt parallel
regulations for treaty Indian fisheries under the supervision
of the federal courts. Some salmon and steelhead stocks in
the Columbia River are listed as threatened or endangered
under the federal ESA.

RCW 77.04.130,

Emergency
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Columbia River fisheries are monitored very closely to
ensure consistency with court orders and ESA guidelines.
Because conditions change rapidly, the fisheries are managed
almost exclusively by emergency rule. As required by court
order, the Washington (WDFW) and Oregon (ODFW)
departments of fish and wildlife convene public hearings and
invite tribal participation when considering proposals for new
emergency rules affecting treaty fishing rights. Sohappy, 302
F. Supp. at 912. WDFW and ODFW then adopt regulations
reflecting agreements reached.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 11, 2009.

Philip Anderson

Director

NEW SECTION

WAC 220-32-05100V Columbia River salmon sea-
sons above Bonneville Dam. Notwithstanding the provi-
sions of WAC 220-32-050, WAC 220-32-051, WAC 220-32-
052, and WAC 220-32-058, effective immediately until fur-
ther notice, it is unlawful for a person to take or possess
salmon, steelhead, walleye, shad, carp, yellow perch, catfish,
bass or sturgeon for commercial purposes in Columbia River
Salmon Management Catch Reporting Areas (SMCRA) 1E,
1F, 1G, and 1H, except as provided in the following subsec-
tions; and the same prohibitions apply in the Wind River,
White Salmon River, and Klickitat River, except that individ-
uals possessing treaty fishing rights under the Yakima, Warm
Springs, Umatilla, and Nez Perce treaties may fish for
salmon, steelhead, walleye, shad, carp, yellow perch, catfish,
bass or sturgeon under the following provisions, pursuant to
lawfully enacted tribal rules:

1. Mainstem Columbia River above Bonneville Dam

a) SEASON: Immediately to 6:00 PM September 12, 2009

6:00 AM September 14 to 6:00 PM September 18, 2009

b) AREA: Zone 6 (SMCRA 1F, 1G, 1H).

¢) GEAR: Gillnet, no minimum mesh size restriction.

2. Mainstem Columbia River above Bonneville Dam

a) SEASON: Immediately until further notice.

b) AREA: Zone 6 (SMCRA 1F, 1G, 1H).

¢) GEAR: Hoop nets, dip bag nets, and rod and reel with
hook-and-line.

3. Columbia River Tributaries above Bonneville Dam
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a) SEASON: Immediately until further notice, and only
during those days and hours when the tributaries listed below
are open under lawfully enacted Yakama Nation tribal sub-
sistence fishery regulations for enrolled Yakama Nation
members, and have either commercial gillnet openings or
allow platform/hook and line gear in Zone 6 (SMCRA 1F,
1G, 1H).

b) AREA: White Salmon, and Klickitat and Wind rivers.

¢) GEAR: Hoop nets, dip bag nets, and rod and reel with
hook-and-line.

4. Mainstem Columbia River below Bonneville Dam

a) SEASON: Immediately until further notice, and only
under the conditions in the Memo of Agreement (MOA)
titled "2007 Memorandum of Agreement Between the
Yakama Nation and Washington Department of Fish and
Wildlife Regarding Tribal Fishing Below Bonneville Dam"
and only for enrolled Yakama Nation members in areas that
have either commercial gillnet openings or allow plat-
form/hook and line gear in Zone 6 (SMCRA 1F, 1G, 1H).

b) AREA: (SMCRA) 1E On the Washington shoreline
from 600 feet below the fish ladder at the Bonneville Dam
North shore powerhouse, downstream to Beacon Rock (bank
fishing only).

¢) GEAR: Hoop nets, dip bag nets, and rod and reel with
hook-and-line, consistent with Yakama Nation regulations.

5. SANCTUARIES: Standard river mouth and dam sanctu-
aries applicable to these gear types, including the Spring
Creek Hatchery sanctuary.

6. ALLOWABLE SALES: Chinook, coho, steelhead, sock-
eye, walleye, carp, yellow perch, catfish, bass and shad may
be sold or retained for subsistence. Sturgeon may not be sold,
Sturgeon between 43-54 inches in fork length in The Dalles
and John Day pools (SMCRA 1G, 1H) may be retained for
subsistence. Sturgeon between 38-54 inches in fork length in
the Bonneville pool (SMCRA 1F) may also be retained for
subsistence. Sturgeon caught below Bonneville Dam may
NOT be retained and may NOT be sold. Fish may NOT be sold
on USACE Property below Bonneville Dam, but may be
caught and transported off USACE Property for sale.

7. ADDITIONAL REGULATIONS: 24-hour quick reporting
required for Washington wholesale dealers, pursuant to
WAC 220-69-240.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-32-05100U Columbia River salmon sea-
sons above Bonneville Dam.

(09-175)

WSR 09-19-058

WSR 09-19-058
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-212—Filed September 11, 2009, 1:13 p.m., effective September
13,2009, 12:00 p.m.]

Effective Date of Rule:
noon.

Purpose: Amend personal use fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 232-28-61900L and 232-28-61900Q; and
amending WAC 232-28-619.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This emergency rule is needed
to close the lower Puyallup River to ensure the safety of rec-
reational and tribal anglers. There is insufficient time to
adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 11, 2009.

September 13, 2009, 12:00

Philip Anderson
Director

NEW SECTION

WAC 232-28-61900Q Exceptions to statewide
rules—Puyallup River. Notwithstanding the provisions of
WAC 232-28-619, the waters of the Puyallup River from the
mouth to the city of Puyallup outfall structure near the junc-
tion of Freeman Road and North Levee Road are closed to all
fishing 12:00 noon Sundays through 12:00 noon Tuesdays
each week beginning September 13 through September 29,
2009.

Emergency
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REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 232-28-61900L Exceptions to statewide

rules—Puyallup River.

The following section of the Washington Administrative
Code is repealed effective 12:01 p.m. September 29, 2009:

WAC 232-28-61900Q Exceptions to statewide

rules—Puyallup River.

WSR 09-19-059
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-213—Filed September 11, 2009, 1:17 p.m., effective September
11,2009, 1:17 p.m.]

Effective Date of Rule: Immediately.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-47-411001; and amending WAC 220-
47-411.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Harvestable surplus of coho
available in these areas. Modifies Area 7B schedule to
improve enforcement efficiency. Modifies Area 12B sched-
ule per agreement with tribal comanagers to fish Wednesday
instead of Tuesday. There is insufficient time to adopt per-
manent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 11, 2009.

Philip Anderson

Director

Emergency
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NEW SECTION

WAC 220-47-41100I Puget Sound gill net fishery.
Notwithstanding the provisions of WAC 220-47-411, effec-
tive immediately it is unlawful to take, or fish for salmon
taken for commercial purposes with gill net gear in those
waters of Puget Sound Management Catch Reporting Areas
7B and 12A, except as provided:

(1) Area 7B - Open 7:00 a.m. September 13 through 7:00
a.m. September 14, 2009;

7:00 a.m. September 15 through 7:00 a.m. September 16,
2009;

7:00 a.m. September 17 through 7:00 a.m. September 18,
2009.

(2) Area 12A - Open 7:00 a.m. September 16 through
7:00 a.m. September 17, 2009.

(3) Unless otherwise amended, all permanent rules
remain in effect.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 7:01 a.m. September 18, 2009:

WAC 220-47-411001 Puget Sound gill net fishery.

WSR 09-19-063
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-211—Filed September 11, 2009, 4:57 p.m., effective September
11, 2009, 4:57 p.m.]

Effective Date of Rule: Immediately.

Purpose: Amend personal use fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-56-10000F; and amending WAC 220-
56-100.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: This emergency rule allows
additional recreational opportunity by allowing gear types
commonly used in salmon fishing while providing protection
to fish from snagging. There is insufficient time to adopt per-
manent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.
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Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 11, 2009.

Philip Anderson
Director

NEW SECTION

WAC 220-56-10000G Definitions—Personal use
fishing. Notwithstanding the provisions of WAC 220-56-
100, effective immediately until further notice, the following
definitions apply to personal use fishing in Titles 220 and 232
WAC:

(1) "Anti-snagging rule" means:

(a) Except when fishing with a buoyant lure (with no
weights added to the line or lure), or trolling from a floating
device, terminal fishing gear is restricted to a lure or bait with
one single point hook.

(b) Only single point hooks measuring not more than 3/4
inch from point to shank may be used, and all hooks must be
attached to or below the lure or bait.

(c) Weights may not be attached below or less than 12
inches above the lure or bait.

(2) Buoyant lure means:

(a) A lure that floats on the surface of freshwater when
no additional weight is applied to the line or lure, and when
not being retrieved by a line.

(3) Trolling means:

(a) A method of fishing from a vessel that is underway
and under power.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-56-10000F Definitions—Personal use

fishing. (09-201)

WSR 09-19-083
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-214—Filed September 17, 2009, 2:32 p.m., effective September
17,2009, 2:32 p.m.]

Effective Date of Rule: Immediately.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-52-05100X; and amending WAC 220-
52-051.

WSR 09-19-083

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The 2009 state/tribal shrimp
harvest management plans for Puget Sound require adoption
of harvest seasons contained in this emergency rule. This
emergency rule closes the pot fishery season in Puget Sound
to protect egg bearing females as per the Puget Sound shrimp
management plan, and closes the nonspot pot fishery season
in Shrimp Management Areas 1A, 1B and 1C because the
quota has been harvested. There is insufficient time to adopt
permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 17, 2009.

Lori Preuss
for Philip Anderson
Director

NEW SECTION

WAC 220-52-05100Y Puget Sound shrimp pot and
beam trawl fishery—Season. Notwithstanding the provi-
sions of WAC 220-52-051, effective immediately until fur-
ther notice, it is unlawful to fish for shrimp for commercial
purposes in Puget Sound, except as provided for in this sec-
tion:

(1) Shrimp pot gear:

(a) All waters of Shrimp Management Areas 1A, 1B, 1C,
2E, 2W, 3 and 6 are open to the harvest of all shrimp species,
excluding spot shrimp, until further notice, except as pro-
vided for in this section:

(i) All waters of Catch Areas 23A-E, 23A-C, 23A-W and
the Discovery Bay Shrimp District are closed.

(i1) Effective 11:59 p.m. September 20, 2009, until fur-
ther notice, all waters of Shrimp Management Areas 1B and
1C are closed.

(iii) Effective immediately, all waters of Shrimp Man-
agement Area 1A are closed to the harvest of all shrimp spe-
cies, except that those waters of Shrimp Management Area
1A south of a line projected at 48°.31.5" N latitude are open to

Emergency
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the harvest of all species, except spot shrimp, until 11:59 p.m.
September 20, 2009.

(b) The shrimp accounting week is Monday through
Sunday.

(c) It is unlawful to pull shellfish pots for commercial
purposes in more than one Marine Fish-Shellfish Manage-
ment and Catch Reporting Area per day. Fishers may move
all of their shellfish pot gear from one Marine Fish-Shellfish
Management and Catch Reporting Area to another Marine
Fish-Shellfish Management and Catch Reporting Area if a
harvest report is made before the shellfish pot gear is moved.
The harvest activity report must be made consistent with the
provisions of WAC 220-52-075 and must also include the
following additional information:

(1) The number of pots being moved to a new area; and

(i1)) The Marine Fish-Shellfish Management and Catch
Reporting Area that the pots are being moved to.

(d) It is unlawful to set or pull shellfish pots in one
Marine Fish-Shellfish Management and Catch Reporting
Area while in possession of shrimp harvested from another
Marine Fish-Shellfish Management and Catch Reporting
Area, except shellfish pots may be set in a new fishing area
subsequent to making a report as indicated in Section (1)(c)
above.

(2) Shrimp beam trawl gear:

(a) Shrimp Management Area (SMA) 3 (outside of the
Discovery Bay Shrimp District, Sequim Bay and Catch Area
23D) is open immediately until further notice. Sequim Bay
includes those waters of Catch Area 25A south of a line pro-
jected west from Travis Spit on the Miller Peninsula.

(b) That portion of Catch Area 22A within SMA 1B is
open immediately until further notice.

(¢) That portion of Catch Area 21A within SMA 1B is
open immediately until further notice.

(d) All waters of Catch Area 20A are open immediately
until further notice.

(3) All shrimp taken under this section must be sold to
licensed Washington wholesale fish dealers.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-52-05100X Puget Sound shrimp pot and
beam trawl fishery—Season.

(09-179)

WSR 09-19-085
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 09-217—Filed September 17, 2009, 4:59 p.m., effective September
17,2009, 4:59 p.m.]

Effective Date of Rule: Immediately.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-47-50100T and 220-47-50100U.

Emergency
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Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: The 2009 — 2010 list of
agreed-to fisheries concerning state and tribal salmon harvest
management plans for Puget Sound allows for reef-net fish-
ing from September 18, 2009, through October 14, 2009.
However, a prior emergency rule, WAC 220-47-50100T,
filed as WSR 09-19-048 on September 10, 2009, closed
Puget Sound Salmon Management and Catch Reporting
Areas 7 and 7A to all commercial salmon fishing until further
notice. This emergency regulation is needed to open the reef
net fishery. There is insufficient time to adopt permanent
rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 2.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 17, 2009.

Lori Preuss
for Philip Anderson

Director

NEW SECTION

WAC 220-47-50100U Puget Sound all-citizen com-
mercial salmon fishery—Open periods. (1) Notwithstand-
ing the provisions of chapter 220-47 WAC, Puget Sound
Salmon Management and Catch Reporting Areas 7 and 7A
remain closed to taking, fishing for, or possessing salmon
taken for commercial purposes, with the following exception:

(a) Reef Net gear: A person may take, fish for, and pos-
sess salmon taken with reef net gear for commercial purposes
in Puget Sound Salmon Management and Catch Reporting
Areas 7 and 7A daily from September 18, 2009, through
October 14, 2009, from 5:00 a.m. to 9:00 p.m. each day.

(1) It is unlawful to retain unmarked Chinook, sockeye,
and pink salmon at all times. It is unlawful to retain
unmarked coho and chum salmon prior to October 1, 2009.
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(i) It is unlawful to retain marked Chinook after October
1,2009. Prior to October 1, 2009, marked Chinook may only
be retained if the reef net operator is in immediate possession
of a Puget Sound Reef Net Logbook.

(b) It is unlawful to fish for salmon with reef net gear in
Areas 7 and 7A unless the vessel operator has attended a
"Fish Friendly" best-fishing-practices workshop and is in
immediate possession of a department-issued certification
card.

REPEALER

The following section of the Washington Administrative
Code is repealed, effective September 18, 2009:

WAC 220-47-50100T Puget Sound all-citizen com-
mercial salmon fishery—

Open periods.

The following section of the Washington Administrative
Code is repealed, effective October 15, 2009:

WAC 220-47-50100U Puget Sound all-citizen com-
mercial salmon fishery—

Open periods.

WSR 09-19-090
EMERGENCY RULES
DEPARTMENT OF HEALTH

[Filed September 18, 2009, 10:58 a.m., effective September 18, 2009, 10:58
a.m.]

Effective Date of Rule: Immediately.

Purpose: The purpose of the rule is to obtain from health
care providers and health care facilities immediate notifica-
tion of hospitalized or deceased persons with laboratory-con-
firmed influenza. This emergency rule will supersede the
previous emergency rule filed on June 11, 2009, as WSR 09-
13-043, which is set to expire October 9, 2009. This rule fol-
lows the Centers for Disease Control and Prevention's recom-
mendation to monitor hospitalized and deceased persons with
laboratory-confirmed influenza, and allows for a more com-
plete monitoring of influenza activity in Washington state.

Citation of Existing Rules Affected by this Order:
Amending WAC 246-101-101 and 246-101-301.

Statutory Authority for Adoption: RCW 43.20.050.

Other Authority: WAC 246-101-015(4).

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

WSR 09-19-090

Reasons for this Finding: Observing the time require-
ments of the regular rule-making process would impede the
department's ability to track, respond and understand the
impact of all influenza on Washington communities during
the 2009-2010 influenza season. It is necessary to obtain this
information to monitor the prevalence of severe disease and
geographic distribution of the novel 2009 HIN1 influenza, as
well as to quickly detect and respond to increases in transmis-
sion or severity of other influenza strains. For this reason,
immediate adoption of this rule is necessary to protect the
public health.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 2, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 2, Repealed 0.

Date Adopted: September 18, 2009.
Mary C. Selecky
Secretary

AMENDATORY SECTION (Amending WSR 05-03-055,
filed 1/11/05, effective 2/11/05)

WAC 246-101-101 Notifiable conditions and the
health care provider. This section describes the conditions
that Washington's health care providers must notify public
health authorities of on a statewide basis. The board finds
that the conditions in the table below (Table HC-1) are noti-
fiable for the prevention and control of communicable and
noninfectious diseases and conditions in Washington. Princi-
pal health care providers shall notify public health authorities
of these conditions as individual case reports using proce-
dures described throughout this chapter. Other health care
providers in attendance shall notify public health authorities
of the following notifiable conditions, unless the condition
notification has already been made. Local health officers
may require additional conditions to be notifiable within the
local health officer's jurisdiction.

WAC 246-101-105, 246-101-110, 246-101-115, and
246-101-120 also include requirements for how notifications
shall be made, when they shall be made, the content of these
notifications, and how information regarding notifiable con-
ditions cases must be handled and may be disclosed.

Emergency
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Table HC-1 (Conditions Notifiable by Health Care Providers)

Time Frame for

Notifiable to Local

Notifiable to State

Notifiable Condition Notification Health Department Department of Health
Acquired Immunodeficiency Syndrome Within 3 work days v
(AIDS)
Animal Bites Immediately v
Arboviral Disease Within 3 work days v
Asthma, occupational Monthly v
Birth Defects — Autism Spectrum Disorders | Monthly v
Birth Defects — Cerebral Palsy Monthly v
Birth Defects — Alcohol Related Birth Defects | Monthly v
Botulism (foodborne, infant, and wound) Immediately v
Brucellosis (Brucella species) Immediately v
Campylobacteriosis Within 3 work days v
Chancroid Within 3 work days v
Chlamydia trachomatis infection Within 3 work days v
Cholera Immediately v
Cryptosporidiosis Within 3 work days v
Cyclosporiasis Within 3 work days v
Diphtheria Immediately v
Disease of suspected bioterrorism origin Immediately v
(including):
* Anthrax
* Smallpox
Disease of suspected foodborne origin Immediately v
(communicable disease clusters only)
Disease of suspected waterborne origin Immediately v
(communicable disease clusters only)
Enterohemorrhagic E. coli (shiga-like toxin | Immediately v
producing infections only) such as E. coli
O157:H7 Infection
Giardiasis Within 3 work days v
Gonorrhea Within 3 work days v
Granuloma inguinale Within 3 work days v
Haemophilus influenzae (invasive disease, Immediately v
children under age 5)
Hantavirus pulmonary syndrome Within 3 work days v
Hemolytic uremic syndrome Immediately v
Hepatitis A (acute infection) Immediately v
Hepatitis B (acute infection) Within 3 work days v
Hepatitis B surface antigen + pregnant Within 3 work days v
women
Hepatitis B (chronic) — Initial diagnosis, and | Monthly v
previously unreported prevalent cases
Hepatitis C — Acute and chronic Monthly v
Hepeatitis (infectious), unspecified Within 3 work days v

Emergency
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WSR 09-19-090

Time Frame for

Notifiable to Local

Notifiable to State

Notifiable Condition Notification Health Department Department of Health
Herpes simplex, neonatal and genital (initial | Within 3 work days v
infection only)
Human immunodeficiency virus (HIV) Within 3 work days v
infection
Influenza (laboratory confirmed hospitalized | Immediately v
or fatal cases only)
Legionellosis Within 3 work days v
Leptospirosis Within 3 work days v
Listeriosis Immediately v
Lyme Disease Within 3 work days v
Lymphogranuloma venereum Within 3 work days v
Malaria Within 3 work days v
Measles (rubeola) Immediately v
Meningococcal disease Immediately v
Mumps Within 3 work days v
Paralytic shellfish poisoning Immediately v
Pertussis Immediately v
Pesticide poisoning (hospitalized, fatal, or Immediately v
cluster)
Pesticide poisoning (all other) Within 3 work days v
Plague Immediately v
Poliomyelitis Immediately v
Psittacosis Within 3 work days v
Q Fever Within 3 work days v
Rabies (Confirmed Human or Animal) Immediately v
Rabies (Including use of post-exposure Within 3 work days v
prophylaxis)
Relapsing fever (borreliosis) Immediately v
Rubella (including congenital rubella Immediately v
syndrome)
Salmonellosis Immediately v
Serious adverse reactions to immunizations Within 3 work days v
Shigellosis Immediately v
Syphilis Within 3 work days v
Tetanus Within 3 work days v
Trichinosis Within 3 work days v
Tuberculosis Immediately v
Tularemia Within 3 work days v
Typhus Immediately v
Vibriosis Within 3 work days v
Yellow fever Immediately v
Yersiniosis Within 3 work days v
Other rare diseases of public health Immediately v
significance

[33] Emergency
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Notifiable Condition

Time Frame for
Notification

Notifiable to Local
Health Department

Notifiable to State
Department of Health

Unexplained critical illness or death Immediately

Vv

AMENDATORY SECTION (Amending WSR 05-03-055,
filed 1/11/05, effective 2/11/05)

WAC 246-101-301 Notifiable conditions and health
care facilities. This section describes the conditions that
Washington's health care facilities must notify public health
authorities of on a statewide basis. The board finds that the
conditions in the table below (Table HF-1) are notifiable for
the prevention and control of communicable and noninfec-
tious diseases and conditions. Local health officers may
require additional conditions to be notifiable within the local
health officer's jurisdiction. Health care facilities are
required to notify public health authorities of cases that occur

in their facilities. Health care facilities may choose to assume
the notification for their health care providers for conditions
designated in Table HF-1. Health care facilities may not
assume the reporting requirements of laboratories that are
components of the health care facility. Local health officers
may require additional conditions to be notifiable within the
local health officer's jurisdiction.

WAC 246-101-305, 246-101-310, 246-101-315, and
246-101-320 also include requirements for how notifications
shall be made, when they are made, the content of these noti-
fications, and how information regarding notifiable condi-
tions cases must be handled and may be disclosed.

Table HF-1 (Conditions Notifiable by Health Care Facilities)

Time Frame for Notifiable to Local Notifiable to State

Notifiable Condition Notification Health Department Department of Health
Acquired Immunodeficiency Syndrome Within 3 work days v
(AIDS)
Animal Bites Immediately v
Arboviral Disease Within 3 work days v
Asthma, occupational Monthly v
Birth Defects — Abdominal Wall Defects Monthly v
(inclusive of gastroschisis and omphalocele)
Birth Defects — Autism Spectrum Disorders | Monthly v
Birth Defects — Cerebral Palsy Monthly v
Birth Defects — Down Syndrome Monthly v
Birth Defects — Alcohol Related Birth Monthly v
Defects
Birth Defects — Hypospadias Monthly v
Birth Defects — Limb reductions Monthly v
Birth Defects — Neural Tube Defects Monthly v
(inclusive of anencephaly and spina bifida)
Birth Defects — Oral Clefts (inclusive of cleft | Monthly v
lip with/without cleft palate)
Botulism (foodborne, infant, and wound) Immediately v
Brucellosis (Brucella species) Immediately v
Cancer (See chapter 246-430 WAC) Monthly v
Chancroid Within 3 work days v
Chlamydia trachomatis infection Within 3 work days v
Cholera Immediately v
Cryptosporidiosis Within 3 work days v
Cyclosporiasis Within 3 work days v
Diphtheria Immediately v

Emergency
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Time Frame for

Notifiable to Local

Notifiable to State

Notifiable Condition Notification Health Department Department of Health
Disease of suspected bioterrorism origin Immediately v
(including):
* Anthrax
* Smallpox
Disease of suspected foodborne origin Immediately v
(communicable disease clusters only)
Disease of suspected waterborne origin Immediately v
(communicable disease clusters only)
Enterohemorrhagic E. coli (shiga-like toxin | Immediately v
producing infections only) such as E. coli
0157:H7 Infection
Giardiasis Within 3 work days v
Gonorrhea Within 3 work days v
Granuloma inguinale Within 3 work days v
Gunshot wounds (nonfatal) Monthly v
Haemophilus influenzae (invasive disease, | Immediately v
children under age 5)
Hantavirus pulmonary syndrome Within 3 work days v
Hemolytic uremic syndrome Immediately v
Hepatitis A (acute infection) Immediately v
Hepatitis B (acute infection) Within 3 work days v
Hepatitis B surface antigen + pregnant Within 3 work days v
women
Hepatitis B (chronic) — Initial diagnosis, and | Monthly v
previously unreported prevalent cases
Hepatitis C — Acute and chronic Monthly v
Hepatitis (infectious), unspecified Within 3 work days v
Human immunodeficiency virus (HIV) Within 3 work days v
infection
Influenza (laboratory confirmed hospitalized | Immediately v
or fatal cases only)
Legionellosis Within 3 work days v
Leptospirosis Within 3 work days v
Listeriosis Immediately v
Lyme Disease Within 3 work days v
Lymphogranuloma venereum Within 3 work days v
Malaria Within 3 work days v
Measles (rubeola) Immediately v
Meningococcal disease Immediately v
Mumps Within 3 work days v
Paralytic shellfish poisoning Immediately v
Pertussis Immediately v
Pesticide poisoning (hospitalized, fatal, or Immediately v
cluster)
Plague Immediately v
Poliomyelitis Immediately v

[35]
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Time Frame for Notifiable to Local Notifiable to State
Notifiable Condition Notification Health Department Department of Health

Psittacosis Within 3 work days v
Q Fever Within 3 work days v
Rabies (Confirmed Human or Animal) Immediately v
Rabies (Use of post-exposure prophylaxis) | Within 3 work days v
Relapsing fever (borreliosis) Immediately v
Rubella (including congenital rubella Immediately v
syndrome)

Salmonellosis Immediately v
Serious adverse reactions to immunizations | Within 3 work days v
Shigellosis Immediately v
Syphilis Within 3 work days v
Tetanus Within 3 work days v
Trichinosis Within 3 work days v
Tuberculosis Immediately v
Tularemia Within 3 work days v
Typhus Immediately v
Vibriosis Within 3 work days v
Yellow fever Immediately v
Yersiniosis Within 3 work days v
Other rare diseases of public health Immediately v
significance

Unexplained critical illness or death Immediately v

WSR 09-19-091
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Order 09-216—Filed September 18, 2009, 1:43 p.m., effective September
18,2009, 1:43 p.m.]

Effective Date of Rule: Immediately.

Purpose: The purpose of this rule making is to provide
for treaty Indian fishing opportunity in the Columbia River
while protecting salmon listed as threatened or endangered
under the Endangered Species Act (ESA). This rule making
implements federal court orders governing Washington's
relationship with treaty Indian tribes and federal law govern-
ing Washington's relationship with Oregon.

Citation of Existing Rules Affected by this Order:
Repealing WAC 220-32-05100V; and amending WAC 220-
32-051.

Statutory Authority for Adoption: RCW 77.04.130,
77.12.045, and 77.12.047.

Other Authority: United States v. Oregon, Civil No. 68-
513-KI (D. Or.), Order Adopting 2008-2017 United States v.
Oregon Management Agreement (Aug. 12, 2008) (Doc. No.
2546); Puget Sound Gillnetters Ass'n v. Moos, 92 Wn.2d
939, 603 P.2d 819 (1979); State v. James, 72 Wn.2d 746, 435
P.2d 521 (1967); 40 Stat. 515 (Columbia River compact).

Emergency

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest; and that
state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of
arule.

Reasons for this Finding: Sets the fifth weekly treaty
Indian fishing period for the 2009 fall season. Harvest of
Upriver Bright chinook and Group B steelhead is expected to
remain within the allocation and guidelines of the 2008-2017
management agreement. Rule is consistent with action of the
Columbia River compact on May 26 and September 17,
2009. Conforms state rules with tribal rules. There is insuf-
ficient time to adopt permanent rules.

New regulations for 2009 include fisheries that are
described in the MOA between Washington state and the
Yakama Nation. Yakama Nation tribal members will be
allowed to fish for subsistence purposes within a specific area
of the Washington shoreline below Bonneville Dam when
open for enrolled Yakama Nation members under lawfully
enacted Yakama Nation tribal subsistence fisheries. Sales
will be allowed when the open fishery is concurrent with
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either commercial gillnet openings or platform gear in Zone
6 (SMCRA 1F, 1G, 1H). Sales of fish caught in this fishery
(below Bonneville Dam) are consistent with mainstem Zone
6 (SMCRA 1F, 1G, 1H) allowable sales, with the exception
of sturgeon (which may not be sold or kept for subsistence
purposes in the fishery below Bonneville Dam).

The Yakama, Warm Springs, Umatilla, and Nez Perce
Indian tribes have treaty fishing rights in the Columbia River
and inherent sovereign authority to regulate their fisheries.
Washington and Oregon also have some authority to regulate
fishing by treaty Indians in the Columbia River, authority that
the states exercise jointly under the congressionally ratified
Columbia River compact. Sohappy v. Smith, 302 F. Supp.
899 (D. Or. 1969). The tribes and the states adopt parallel
regulations for treaty Indian fisheries under the supervision
of the federal courts. Some salmon and steelhead stocks in
the Columbia River are listed as threatened or endangered
under the federal ESA.

Columbia River fisheries are monitored very closely to
ensure consistency with court orders and ESA guidelines.
Because conditions change rapidly, the fisheries are managed
almost exclusively by emergency rule. As required by court
order, the Washington (WDFW) and Oregon (ODFW)
departments of fish and wildlife convene public hearings and
invite tribal participation when considering proposals for new
emergency rules affecting treaty fishing rights. Sohappy, 302
F. Supp. at 912. WDFW and ODFW then adopt regulations
reflecting agreements reached.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 1, Amended 0, Repealed 1; Federal
Rules or Standards: New 1, Amended 0, Repealed 1; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 18, 2009.

Philip Anderson

Director

NEW SECTION

WAC 220-32-05100W Columbia River salmon sea-
sons above Bonneville Dam. Notwithstanding the provi-
sions of WAC 220-32-050, WAC 220-32-051, WAC 220-32-
052, and WAC 220-32-058, effective immediately until fur-
ther notice, it is unlawful for a person to take or possess
salmon, steelhead, walleye, shad, carp, yellow perch, catfish,
bass or sturgeon for commercial purposes in Columbia River
Salmon Management Catch Reporting Areas (SMCRA) 1E,
1F, 1G, and 1H, except as provided in the following subsec-
tions; and the same prohibitions apply in the Wind River,
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White Salmon River, and Klickitat River, except that individ-
uals possessing treaty fishing rights under the Yakima, Warm
Springs, Umatilla, and Nez Perce treaties may fish for
salmon, steelhead, walleye, shad, carp, yellow perch, catfish,
bass or sturgeon under the following provisions, pursuant to
lawfully enacted tribal rules:

1. Mainstem Columbia River above Bonneville Dam

a) SEASON: Immediately to 6:00 PM September 18, 2009

6:00 AM September 22 to 6:00 PM September 25, 2009

b) AREA: Zone 6 (SMCRA 1F, 1G, 1H).

¢) GEAR: Gillnet, no minimum mesh size restriction.

2. Mainstem Columbia River above Bonneville Dam

a) SEASON: Immediately until further notice.

b) AREA: Zone 6 (SMCRA 1F, 1G, 1H).

¢) GEAR: Hoop nets, dip bag nets, and rod and reel with
hook-and-line.

3. Columbia River Tributaries above Bonneville Dam

a) SEASON: Immediately until further notice, and only
during those days and hours when the tributaries listed below
are open under lawfully enacted Yakama Nation tribal sub-
sistence fishery regulations for enrolled Yakama Nation
members, and have either commercial gillnet openings or
allow platform/hook and line gear in Zone 6 (SMCRA 1F,
1G, 1H).

b) AREA: White Salmon, and Klickitat and Wind rivers.

¢) GEAR: Hoop nets, dip bag nets, and rod and reel with
hook-and-line.

4. Mainstem Columbia River below Bonneville Dam

a) SEASON: Immediately until further notice, and only
under the conditions in the Memo of Agreement (MOA)
titled "2007 Memorandum of Agreement Between the
Yakama Nation and Washington Department of Fish and
Wildlife Regarding Tribal Fishing Below Bonneville Dam"
the area below Bonneville Dam is open for commercial sales
only for enrolled Yakama Nation members and only during
those times that commercial sales are allowed in Zone 6
(SMCRA 1F, 1G, 1H).

b) AREA: (SMCRA) 1E On the Washington shoreline
from 600 feet below the fish ladder at the Bonneville Dam
North shore powerhouse, downstream to Beacon Rock (bank
fishing only).

¢) GEAR: Hoop nets, dip bag nets, and rod and reel with
hook-and-line, consistent with Yakama Nation regulations.

5. SANCTUARIES: Standard river mouth and dam sanctu-
aries applicable to these gear types, including the small
Spring Creek Hatchery sanctuary, described as 1/2 mile
upstream and downstream of the hatchery ladder.

6. ALLOWABLE SALES: Chinook, coho, steelhead, sock-
eye, walleye, carp, yellow perch, catfish, bass and shad may
be sold or retained for subsistence. Sturgeon may not be sold,
Sturgeon between 43-54 inches in fork length in The Dalles
and John Day pools (SMCRA 1G, 1H) may be retained for
subsistence. Sturgeon between 38-54 inches in fork length in
the Bonneville pool (SMCRA 1F) may also be retained for
subsistence. Sturgeon caught below Bonneville Dam may
NOT be retained and may NOT be sold. Fish may NOT be sold
on USACE Property below Bonneville Dam, but may be
caught and transported off USACE Property for sale.
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7. ADDITIONAL REGULATIONS: 24-hour quick reporting
required for Washington wholesale dealers, pursuant to
WAC 220-69-240.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 220-32-05100V Columbia River salmon sea-
sons above Bonneville Dam.
(09-210)

WSR 09-19-092
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-219—Filed September 18, 2009, 1:55 p.m., effective September
18,2009, 1:55 p.m.]

Effective Date of Rule: Immediately.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-47-411 and 220-47-428.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: Due to interception of Endan-
gered Species Act listed summer chum in Area 12A agree-
ment over closing commercial gillnet fisheries was reached
with tribal comanagers. Harvestable surplus of coho avail-
able in these areas for the beach seine fishery. Agreement
over scheduling of commercial fisheries reached with tribal
comanagers. In Area 8D, agreement about daily gillnet open-
ing times was reached with tribal comanagers. There is
insufficient time to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
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Date Adopted: September 18, 2009.
Philip Anderson
Director

NEW SECTION

WAC 220-47-41100J Puget Sound gill net fishery.
Notwithstanding the provisions of WAC 220-47-411, effec-
tive immediately it is unlawful to take, or fish for salmon
taken for commercial purposes with gill net gear in those
waters of Puget Sound Management Catch Reporting Areas
except as provided:

(1) Area 12A - closed until further notice.

(2) Area 8D - Daily hours are amended to begin at 6 AM.

(3) Unless otherwise amended, all permanent rules
remain in effect.

NEW SECTION

WAC 220-47-42800C Puget Sound beach seine fish-
ery. Notwithstanding the provisions of WAC 220-47-428,
effective immediately it is unlawful to take, or fish for
salmon taken for commercial purposes with beach seine gear
in those waters of Puget Sound Management Catch Reporting
Areas, except as provided:

(1) Area 12A - Daily, from 7 AM to 7 PM, Sunday, Sep-
tember 20, 2009 through Friday, September 25, 2009.

(2) Unless otherwise amended, all permanent rules
remain in effect.

REPEALER

The following section of the Washington Administrative
Code is repealed effective 7:01 p.m. September 25, 2009:

WAC 220-47-42800C Puget Sound beach seine

fishery.

WSR 09-19-099
EMERGENCY RULES
OFFICE OF
INSURANCE COMMISSIONER

[Insurance Commissioner Matter No. R 2009-08—Filed September 21,
2009, 11:00 a.m., effective September 21, 2009, 11:00 a.m.]

Effective Date of Rule: Immediately.

Purpose: To provide insurers and carriers selling and
issuing medicare supplement policies in Washington the nec-
essary filing requirements and replacement guidance needed
in order to comply with federal and state laws for policies
issued on or after June 1, 2010.

Citation of Existing Rules Affected by this Order:
Repealing WAC 284-66-092 and 284-66-247; and amending
WAC 284-66-030, 284-66-063, 284-66-066, 284-66-080,
284-66-232, 284-66-243, and 284-66-323; and new sections
WAC 284-66-064 and 284-66-067.

Statutory Authority for Adoption:
(3)(a), 48.66.041, 48.66.165.

RCW 48.02.060
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Other Authority:  Public Law 110-275 (Medicare
Improvements for Patients and Providers Act of 2008).

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of arule.

Reasons for this Finding: Congress passed the Medicare
Improvements for Patients and Providers Act (MIPPA) in
2008, requiring states to revise their standards for medicare
supplement policies consistent with the 2008 NAIC medicare
supplement insurance minimum standards model regulation.
State revisions should be adopted not later than September
24,2009. The law includes a transition between one set of
policies and a new set of standardized policies. The congres-
sionally established deadline gives insurers and carriers
enough time to prepare documents for filing for the commis-
sioner's approval, and to begin sales prior to the June 1, 2010,
effective date for the federally mandated changes.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 9, Repealed 2; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 9, Repealed 2.

Date Adopted: September 21, 2009.

Mike Kreidler

Insurance Commissioner

AMENDATORY SECTION (Amending Matter No. R 2004-
08, filed 8/4/05, effective 9/4/05)

WAC 284-66-030 Definitions. For purposes of this
chapter:

(1) "Applicant" means:

(a) In the case of an individual medicare supplement
insurance policy, the person who seeks to contract for insur-
ance benefits; and

(b) In the case of a group medicare supplement insurance
policy, the proposed certificateholder.

(2) "Certificate" means any certificate delivered or
issued for delivery in this state under a group medicare sup-
plement insurance policy regardless of the situs of the group
master policy.

(3) "Certificate form" means the form on which the cer-
tificate is delivered or issued for delivery by the issuer.

(4) "Issuer" includes insurance companies, fraternal ben-
efit societies, health care service contractors, health mainte-
nance organizations, and any other entity delivering or issu-
ing for delivery medicare supplement policies or certificates.
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(5) "Direct response issuer" means an issuer who, as to a
particular transaction, is transacting insurance directly with a
potential insured without solicitation by, or the intervention
of, a licensed insurance agent.

(6) "Disability insurance" is insurance against bodily
injury, disablement or death by accident, against disablement
resulting from sickness, and every insurance relating to dis-
ability insurance. For purposes of this chapter, disability
insurance includes policies or contracts offered by any issuer.

(7) "Health care expense costs," for purposes of WAC
284-66-200(4), means expenses of a health maintenance
organization or health care service contractor associated with
the delivery of health care services that are analogous to
incurred losses of insurers.

(8) "Policy" includes agreements or contracts issued by
any issuer.

(9) "Policy form" means the form on which the policy is
delivered or issued for delivery by the issuer.

(10) "Premium" means all sums charged, received, or
deposited as consideration for a medicare supplement insur-
ance policy or the continuance thereof. An assessment or a
membership, contract, survey, inspection, service, or other
similar fee or charge made by the issuer in consideration for
the policy is deemed part of the premium. "Earned premium"
means the "premium" applicable to an accounting period
whether received before, during or after that period.

(11) "Prestandardized medicare supplement benefit
plan." "prestandardized benefit plan" or "prestandardized
plan" means a group or individual policy of medicare supple-
ment insurance issued prior to January 1., 1990.

(12) "Replacement” means any transaction where new
medicare supplement coverage is to be purchased, and it is
known or should be known to the proposing agent or other
representative of the issuer, or to the proposing issuer if there
is no agent, that by reason of the transaction, existing medi-
care supplement coverage has been or is to be lapsed, surren-
dered or otherwise terminated.

((H2)) (13) "Secretary" means the Secretary of the
United States Department of Health and Human Services.

(14) "1990 standardized medicare supplement benefit
plan" means a group or individual policy of medicare supple-
ment insurance issued on or after January 1, 1990, and prior
to June 1, 2010, and includes medicare supplement insurance
policies and certificates renewed on or after that date which
are not replaced by the issuer at the request of the insured.

15) "2010 standardized medicare supplement benefit
plan" or "2010 plan" means a group or individual policy of
medicare supplement insurance with an effective date for
coverage on or after June 1, 2010.

AMENDATORY SECTION (Amending Matter No. R 2006-
13, filed 2/26/07, effective 3/29/07)

WAC 284-66-063 Benefit standards for policies or
certificates issued or delivered after June 30, 1992 and
before June 1. 2010. No policy or certificate may be adver-
tised, solicited, delivered, or issued for delivery in this state
as a medicare supplement policy or certificate unless it com-
plies with these benefit standards.
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(1) General standards. The following standards apply to
medicare supplement policies and certificates and are in addi-
tion to all other requirements of this regulation.

(a) A medicare supplement policy or certificate may not
exclude or limit benefits for losses incurred more than three
months from the effective date of coverage because it
involved a preexisting condition. The policy or certificate
may not define a preexisting condition more restrictively than
a condition for which medical advice was given or treatment
was recommended by or received from a physician within
three months before the effective date of coverage.

(b) A medicare supplement policy or certificate must
provide that benefits designed to cover cost sharing amounts
under medicare will be changed automatically to coincide
with any changes in the applicable medicare deductible,
copayment or coinsurance amounts. Premiums may be mod-
ified to correspond with such changes.

(c) A medicare supplement policy or certificate may not
provide for termination of coverage of a spouse solely
because of the occurrence of an event specified for termina-
tion of coverage of the insured, other than the nonpayment of
premium.

((¢))) (d) Each medicare supplement policy must be
guaranteed renewable and:

(i) The issuer may not cancel or nonrenew the policy
solely on the ground of health status of the individual; and

(i1) The issuer may not cancel or nonrenew the policy for
any reason other than nonpayment of premium or material
misrepresentation.

(iii) If the medicare supplement policy is terminated by
the group policyholder and is not replaced as provided under
((€eY)) (d)(v) of this subsection, the issuer must offer certifi-
cateholders an individual medicare supplement policy that (at
the option of the certificateholder) provides for continuation
of the benefits contained in the group policy, or provides for
benefits that otherwise meet the requirements of this subsec-
tion.

(iv) If an individual is a certificateholder in a group
medicare supplement policy and the individual terminates
membership in the group, the issuer must offer the certificate-
holder the conversion opportunity described in (c)(iii) of this
subsection, or at the option of the group policyholder, offer
the certificateholder continuation of coverage under the
group policy.

(v) If a group medicare supplement policy is replaced by
another group medicare supplement policy purchased by the
same policyholder, the issuer of the replacement policy must
offer coverage to all persons covered under the old group pol-
icy on its date of termination. Coverage under the new policy
may not result in any exclusion for preexisting conditions
that would have been covered under the group policy being
replaced.

((68))) (e) Termination of a medicare supplement policy
or certificate must be without prejudice to any continuous
loss that began while the policy was in force, but the exten-
sion of benefits beyond the period that the policy was in force
may be conditioned upon the continuous total disability of
the insured, limited to the duration of the policy benefit
period, if any, or payment of the maximum benefits. Receipt
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of medicare Part D benefits will not be considered in deter-
mining a continuous loss.

((fe))) (f) If a medicare supplement policy or certificate
eliminates an outpatient prescription drug benefit as a result
of requirements imposed by the Medicare Prescription Drug
Improvement and Modernization Act of 2003, the modified
policy or certificate is deemed to satisfy the guaranteed
renewal requirements of this section.

((#)) (2)(1) A medicare supplement policy or certificate
must provide that benefits and premiums under the policy or
certificate must be suspended at the request of the policy-
holder or certificateholder for the period (not to exceed
twenty-four months) that the policyholder or certificate-
holder has applied for and is determined to be entitled to
medical assistance under Title XIX of the Social Security
Act, but only if the policyholder or certificateholder notifies
the issuer of the policy or certificate within ninety days after
the date the individual becomes entitled to the assistance.

(i1) If the suspension occurs and if the policyholder or
certificateholder loses entitlement to medical assistance, the
policy or certificate must be automatically reinstituted effec-
tive as of the date of termination of the entitlement if the pol-
icyholder or certificateholder provides notice of loss of the
entitlement within ninety days after the date of the loss and
pays the premium attributable to the period, effective as of
the date of termination of entitlement.

(iii) Each medicare supplement policy must provide that
benefits and premiums under the policy will be suspended
(for any period that may be provided by federal regulation) at
the request of the policyholder if the policyholder is entitled
to benefits under Section 226(b) of the Social Security Act
and is covered under a group health plan (as defined in Sec-
tion 1862 (b)(1)(A)(v) of the Social Security Act). If suspen-
sion occurs and if the policyholder or certificateholder loses
coverage under the group health plan, the policy must be
automatically reinstituted (effective as of the date of loss of
coverage within ninety days after the date of the loss).

((62))) (h) Reinstitution of the coverages((3)):

(i) May not provide for any waiting period with respect
to treatment of preexisting conditions;

(i1) Must provide for resumption of coverage that is sub-
stantially equivalent to coverage in effect before the date of
the suspension. If the suspended medicare supplement policy
or certificate provided coverage for outpatient prescription
drugs, reinstitution of the policy for medicare Part D enroll-
ees must be without coverage for outpatient prescription
drugs and must otherwise provide substantially equivalent
coverage to the coverage in effect before the date of suspen-
sion; and

(iii) Must provide for classification of premiums on
terms at least as favorable to the policyholder or certificate-
holder as the premium classification terms that would have
applied to the policyholder or certificateholder had the cover-
age not been suspended.

(2) If an issuer makes a written offer to the medicare sup-
plement policyholders or certificateholders of one or more of

its plans, to exchange his or her standardized plan to a 2010
standardized plan during a specified period. the offer and
subsequent exchange must comply with the following

requirements:
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(a) An issuer need not provide justification to the com-
missioner if the insured replaces a 1990 standardized policy
or certificate with a 2010 standardized policy or certificate.

(b) An issuer may not apply new preexisting condition
limitations or a new incontestability period to the replace-
ment policy for those benefits contained in the former
exchanged policy or certificate of the insured, but may apply
preexisting condition limitations of no more than three
months to any benefits contained in the new 2010 standard-
ized policy or certificate that were not contained in the former

exchanged policy.

(c) The new policy or certificate must be offered to all
policyholders or certificateholders within a given plan,
except where the offer or issue would be in violation of state
or federal law.

(3) Standards for basic ("core") benefits common to ben-
efit plans A-J. Every issuer must make available a policy or
certificate including only the following basic "core" package
of benefits to each prospective insured. An issuer may make
available to prospective insureds any of the other medicare
supplement insurance benefit plans in addition to the basic
"core" package, but not in place of the basic "core" package.

(a) Coverage of Part A medicare eligible expenses for
hospitalization to the extent not covered by medicare from
the sixty-first day through the ninetieth day in any medicare
benefit period;

(b) Coverage of Part A medicare eligible expenses
incurred for hospitalization to the extent not covered by
medicare for each medicare lifetime inpatient reserve day
used;

(c) Upon exhaustion of the medicare hospital inpatient
coverage including the lifetime reserve days, coverage of one
hundred percent of the medicare Part A eligible expenses for
hospitalization paid at the applicable prospective payment
system (PPS) rate or other appropriate medicare standard of
payment, subject to a lifetime maximum benefit of an addi-
tional three hundred sixty-five days. The provider must
accept the issuer's payment as payment in full and may not
bill the insured for any balance;

(d) Coverage under medicare Parts A and B for the rea-
sonable cost of the first three pints of blood (or equivalent
quantities of packed red blood cells, as defined under federal
regulations) unless replaced in accordance with federal regu-
lations;

(e) Coverage for the coinsurance amount, or in the case
of hospital; outpatient department services paid under a pro-
spective payment system, the copayment amount, of medi-
care eligible expenses under Part B regardless of hospital
confinement, subject to the medicare Part B deductible;

(())) (4) Standards for additional benefits. The follow-
ing additional benefits must be included in medicare supple-
ment benefit plans "B" through "J" only as provided by WAC
284-66-066.

(a) Medicare Part A deductible: Coverage for all of the
medicare Part A inpatient hospital deductible amount per
benefit period.

(b) Skilled nursing facility care: Coverage for the actual
billed charges up to the coinsurance amount from the twenty-
first day through the one hundredth day in a medicare benefit
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period for posthospital skilled nursing facility care eligible
under medicare Part A;

(¢) Medicare Part B deductible: Coverage for all of the
medicare Part B deductible amount per calendar year regard-
less of hospital confinement.

(d) Eighty percent of the medicare Part B excess charges:
Coverage for eighty percent of the difference between the
actual medicare Part B charge as billed, not to exceed any
charge limitation established by the medicare program or
state law, and the medicare-approved Part B charge.

(e) One hundred percent of the medicare Part B excess
charges: Coverage for all of the difference between the
actual medicare Part B charge as billed, not to exceed any
charge limitation established by the medicare program or
state law, and the medicare-approved Part B charge.

(f) Basic outpatient prescription drug benefit: Coverage
for fifty percent of outpatient prescription drug charges, after
a two hundred fifty dollar calendar year deductible, to a max-
imum of one thousand two hundred fifty dollars in benefits
received by the insured per calendar year, to the extent not
covered by medicare. The outpatient prescription drug bene-
fit may not be included for sale or issuance in a medicare sup-
plement policy after December 31, 2005.

(g) Extended outpatient prescription drug benefit: Cov-
erage for fifty percent of outpatient prescription drug charges,
after a two hundred fifty dollar calendar year deductible to a
maximum of three thousand dollars in benefits received by
the insured per calendar year, to the extent not covered by
medicare. The outpatient prescription drug benefit may not
be included for sale or issuance in a medicare supplement
policy after December 31, 2005.

(h) Medically necessary emergency care in a foreign
country: Coverage to the extent not covered by medicare for
eighty percent of the billed charges for medicare-eligible
expenses for medically necessary emergency hospital, physi-
cian, and medical care received in a foreign country, that
would have been covered by medicare if provided in the
United States and that began during the first sixty consecu-
tive days of each trip outside the United States, subject to a
calendar year deductible of two hundred fifty dollars, and a
lifetime maximum benefit of fifty thousand dollars. For pur-
poses of this benefit, "emergency care" means care needed
immediately because of an injury or an illness of sudden and
unexpected onset.

(1) Preventive medical care benefit: Coverage for the
following preventive health services not covered by medi-
care:

(1) An annual clinical preventive medical history and
physical examination that may include tests and services
from (ii) of this subsection and patient education to address
preventive health care measures.

(i) Preventive screening tests or preventive services, the
selection and frequency that is determined to be medically
appropriate by the attending physician.

Reimbursement must be for the actual charges up to one
hundred percent of the medicare-approved amount for each
service, as if medicare were to cover the service as identified
in American Medical Association Current Procedural Termi-
nology (AMA CPT) codes, to a maximum of one hundred
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twenty dollars annually under this benefit. This benefit may
not include payment for any procedure covered by medicare.

(j) At-home recovery benefit: Coverage for services to
provide short term, at-home assistance with activities of daily
living for those recovering from an illness, injury, or surgery.

(1) For purposes of this benefit, the following definitions
apply:

(A) "Activities of daily living" include, but are not lim-
ited to bathing, dressing, personal hygiene, transferring, eat-
ing, ambulating, assistance with drugs that are normally self-
administered, and changing bandages or other dressings.

(B) "Care provider" means a duly qualified or licensed
home health aide/homemaker, personal care aide, or nurse
provided through a licensed home health care agency or
referred by a licensed referral agency or licensed nurses reg-
istry.

(C) "Home" means any place used by the insured as a
place of residence, provided that the place would qualify as a
residence for home health care services covered by medicare.
A hospital or skilled nursing facility is not considered the
insured's place of residence.

(D) "At-home recovery visit" means the period of a visit
required to provide at home recovery care, without limit on
the duration of the visit, except each consecutive four hours
in a twenty-four hour period of services provided by a care
provider is one visit.

(i1) Coverage requirements and limitations.

(A) At-home recovery services provided must be prima-
rily services that assist in activities of daily living.

(B) The insured's attending physician must certify that
the specific type and frequency of at-home recovery services
are necessary because of a condition for which a home care
plan of treatment was approved by medicare.

(C) Coverage is limited to:

(I) No more than the number and type of at-home recov-
ery visits certified as necessary by the insured's attending
physician. The total number of at-home recovery visits may
not exceed the number of medicare approved home health
care visits under a medicare approved home care plan of
treatment.

(IT) The actual charges for each visit up to a maximum
reimbursement of forty dollars per visit.

(IIT) One thousand six hundred dollars per calendar year.

(IV) Seven visits in any one week.

(V) Care furnished on a visiting basis in the insured's
home.

(VI) Services provided by a care provider as defined in
this section.

(VII) At-home recovery visits while the insured is cov-
ered under the policy or certificate and not otherwise
excluded.

(VIII) At-home recovery visits received during the
period the insured is receiving medicare approved home care
services or no more than eight weeks after the service date of
the last medicare approved home health care visit.

(iii) Coverage is excluded for: Home care visits paid for
by medicare or other government programs; and care pro-
vided by family members, unpaid volunteers, or providers
who are not care providers.
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() (5) Standardized medicare supplement benefit
plan "K" must consist of the following:

(a) Coverage of one hundred percent of the Part A hospi-
tal coinsurance amount for each day used from the sixty-first
through the ninetieth day in any medicare benefit period;

(b) Coverage of one hundred percent of the Part A hospi-
tal coinsurance amount for each medicare lifetime inpatient
reserve day used from the ninety-first through the one hun-
dred fiftieth day in any medicare benefit period;

(¢) Upon exhaustion of the medicare hospital inpatient
coverage, including the lifetime reserve days, coverage of
one hundred percent of the medicare Part A eligible expenses
for hospitalization paid at the applicable prospective payment
system (PPS) rate, or other appropriate medicare standard of
payment, subject to a lifetime maximum benefit of an addi-
tional three hundred sixty-five days. The provider must
accept the issuer's payment as payment in full and may not
bill the insured for any balance;

(d) Medicare Part A deductible: Coverage for fifty per-
cent of the medicare Part A inpatient hospital deductible
amount per benefit period until the out-of-pocket limitation is
met as described in (j) of this subsection;

(e) Skilled nursing facility care: Coverage for fifty per-
cent of the coinsurance amount for each day used from the
twenty-first day through the one hundredth day in a medicare
benefit period for post-hospital skilled nursing facility care
eligible under medicare Part A until the out-of-pocket limita-
tion is met as described in (j) of this subsection;

(f) Hospice care: Coverage for fifty percent of cost shar-
ing for all Part A medicare eligible expenses and respite care
until the out-of-pocket limitation is met as described in (j) of
this subsection;

(g) Coverage for fifty percent, under medicare Part A or
B, of the reasonable cost of the first three pints of blood (or
equivalent quantities of packed red blood cells, as defined
under federal regulation) unless replaced in accordance with
federal regulations until the out-of-pocket limitation is met as
described in (j) of this subsection;

(h) Except for coverage provided in (i) of this subsection,
coverage for fifty percent of the cost sharing otherwise appli-
cable under medicare Part B after the policyholder pays the
Part B deductible until the out-of-pocket limitation is met as
described in (j) of this subsection;

(i) Coverage of one hundred percent of the cost sharing
for medicare Part B preventive services after the policyholder
pays the Part B deductible; and

(j) Coverage of one hundred percent of all cost sharing
under medicare Parts A and B for the balance of the calendar
year after the individual has reached the out-of-pocket limita-
tion on annual expenditures under medicare Parts A and B of
four thousand dollars in 2006, indexed each year by the
appropriate inflation adjustment specified by the Secretary of
the U.S. Department of Health and Human Services.

((5)) (6) Standardized medicare supplement benefit
plan "L" must consist of the following:

(a) The benefits described in subsection (4)(a), (b), (c)
and (i) of this section;

(b) The benefit described in subsection (4)(d), (e), (f) and
(h) of this section but substituting seventy-five percent for
fifty percent; and
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(c) The benefit described in subsection (4)(j) of this sec-
tion but substituting two thousand dollars for four thousand
dollars.

NEW SECTION

WAC 284-66-064 Benefit standards for policies or
certificates issued or delivered on or after June 1, 2010.
No policy or certificate may be advertised, solicited, deliv-
ered, or issued for delivery in this state as a medicare supple-
ment policy or certificate unless it complies with these bene-
fit standards. Benefit standards applicable to medicare sup-
plement policies or certificates issued before June 1, 2010,
remain subject to the requirements of WAC 284-66-060 and
284-66-063.

(1) General standards. The following standards apply to
medicare supplement policies and certificates and are in addi-
tion to all other requirements of this regulation.

(a) A medicare supplement policy or certificate shall not
exclude or limit benefits for losses incurred more than three
months from the effective date of coverage because it
involved a preexisting condition. The policy or certificate
may not define a preexisting condition more restrictively than
a condition for which medical advice was given or treatment
was recommended by or received from a physician within
three months before the effective date of coverage.

(b) A medicare supplement policy or certificate must
provide that benefits designed to cover cost sharing amounts
under medicare will be changed automatically to coincide
with any changes in the applicable medicare deductible,
copayment or coinsurance amounts. Premiums may be mod-
ified to correspond with such changes.

(c) No medicare supplement policy or certificate may
provide for termination of coverage of a spouse solely
because of the occurrence of an event specified for termina-
tion of coverage of the insured other than the nonpayment of
premium.

(d) Each medicare supplement policy shall be guaran-
teed renewable and:

(i) The issuer may not cancel or nonrenew the policy
solely on the ground of health status of the individual; and

(i1) The issuer may not cancel or nonrenew the policy for
any reason other than nonpayment of premium or material
misrepresentation.

(iii) If the medicare supplement policy is terminated by
the group policyholder and is not replaced as provided under
(d)(v) of this subsection, the issuer shall offer certificatehold-
ers an individual medicare supplement policy which, at the
option of the certificateholder:

(A) Provides for continuation of the benefits contained in
the group policy; or

(B) Provides for benefits that otherwise meet the require-
ments of this subsection.

(iv) If an individual is a certificateholder in a group
medicare supplement policy and the individual terminates
membership in the group, the issuer must:

(A) Offer the certificateholder the conversion opportu-
nity described in (d)(iii) of this subsection; or
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(B) At the option of the group policyholder, offer the cer-
tificateholder continuation of coverage under the group pol-
icy.

(v) If a group medicare supplement policy is replaced by
another group medicare supplement policy purchased by the
same policyholder, the issue of the replacement policy must
offer coverage to all persons covered under the old group pol-
icy on its date of termination.

(vi) Termination of a medicare supplement policy or cer-
tificate must be without prejudice to any continuous loss
which commenced while the policy was in force, but the
extension of benefits beyond the period during which the pol-
icy was in force may be conditioned upon the continuous
total disability of the insured, limited to the duration of the
policy benefit period, if any, or payment of the maximum
benefits. Receipt of medicare Part D benefits will not be con-
sidered in determining a continuous loss.

(vii)(A) A medicare supplement policy or certificate
must provide that benefits and premiums under the policy or
certificate are suspended at the request of the policyholder or
certificateholder for the period not to exceed twenty-four
months in which the policyholder or certificateholder has
applied for and is determined to be entitled to medical assis-
tance under Title XIX of the Social Security Act, but only if
the policyholder or certificateholder notifies the issuer of the
policy or certificate within ninety days after the date the indi-
vidual becomes entitled to assistance.

(B) If suspension occurs and if the policyholder or certif-
icateholder loses entitlement to medical assistance, the policy
or certificate shall be automatically reinstituted, effective as
of the date of termination of entitlement within ninety days
after the date of loss and pays the premium attributable to the
period, effective as of the date of termination of entitlement.

(C) Each medicare supplement policy must provide that
benefits and premiums under the policy must be suspended
for any period that may be provided by federal regulation at
the request of the policyholder if the policyholder is entitled
to benefits under Section 226(b) of the Social Security Act
and is covered under a group health plan as defined in Section
1862 (b)(1)(A)(v) of the Social Security Act. If suspension
occurs and if the policyholder or certificateholder loses cov-
erage under the group health plan, the policy must be auto-
matically reinstituted effective as of the date of loss of cover-
age if the policyholder provides notice of loss of coverage
within ninety days after the date of the loss and pays the pre-
mium attributable to the period, effective as of the date of ter-
mination of enrollment in the group health plan.

(viii) Reinstitution of coverages as described in this sec-
tion:

(A) Must not provide for any waiting period with respect
to treatment of preexisting conditions;

(B) Must provide for resumption of coverage that is sub-
stantially equivalent to coverage in effect before the date of
suspension; and

(C) Must provide for classification of premiums on terms
at least as favorable to the policyholder or certificateholder as
the premium classification terms that would have applied to
the policyholder or certificateholder had the coverage not
been suspended.

Emergency
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(2) Every issuer of medicare supplement insurance ben-
efit plans A, B, C, D, F, F with high deductible, G, M, and N
must make available a policy or certificate including only the
following basic "core" package of benefits to each prospec-
tive insured. An issuer may make available to prospective
insureds any of the other medicare supplement insurance
plans in addition to the basic core package, but not in lieu of
1t.

(a) Coverage of Part A medicare eligible expenses for
hospitalization to the extent not covered by medicare from
the 61st day through the 90th day in any medicare benefit
period.

(b) Coverage of Part A medicare eligible expenses
incurred for hospitalization to the extent not covered by
medicare for each medicare lifetime inpatient reserve day
used;

(c) Upon exhaustion of the medicare hospital inpatient
coverage, including the lifetime reserve days, coverage of
one hundred percent of the medicare Part A eligible expenses
for hospitalization paid at the applicable prospective payment
system rate or other appropriate medicare standard of pay-
ment, subject to a lifetime maximum benefit of an additional
three hundred sixty-five days. The provider must accept the
issuer's payment as payment in full and may not bill the
insured for any balance;

(d) Coverage under medicare Parts A and B for the rea-
sonable cost of the first three pints of blood or equivalent
quantities of packed red blood cells, as defined under federal
regulations, unless replaced in accordance with federal regu-
lations;

(e) Coverage for the coinsurance amount, or in the case
of hospital outpatient department services paid under a pro-
spective payment system, the copayment amount, of medi-
care eligible expenses under Part B regardless of hospital
confinement, subject to the medicare Part B deductible.

(f) Coverage of cost sharing for all Part A Medicare eli-
gible hospice care and respite care expenses.

(3) The following additional benefits must be included in
medicare supplement benefit Plans B, C, D, F, F with high
deductible, G, M, and N as provided by WAC 284-66-066:

(a) Coverage for one hundred percent of the medicare
Part A inpatient hospital deductible amount per benefit
period.

(b) Coverage for fifty percent of the medicare Part A
inpatient hospital deductible amount per benefit period.

(c) Coverage for the actual billed charges up to the coin-
surance amount from the 21st day through the 100th day in a
medicare benefit period for posthospital skilled nursing facil-
ity care eligible under medicare Part A.

(d) Coverage for one hundred percent of the medicare
part B deductible amount per calendar year regardless of hos-
pital confinement.

(e) Coverage for all of the difference between the actual
medicare Part B charges as billed, not to exceed any charge
limitation established by the medicare program or state law,
and the medicare-approved Part B charge.

(f) Coverage to the extent not covered by medicare for
eighty percent of the billed charges for medicare-eligible
expenses for medically necessary emergency hospital, physi-
cian and medical care received in a foreign country, which
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care would have been covered by medicare if provided in the
United States and which care began during the first sixty con-
secutive days of each trip outside the United States, subject to
a calendar year deductible of two hundred fifty dollars and a
lifetime maximum benefit of fifty thousand dollars. For pur-
poses of this benefit, "emergency care" means care needed
immediately because of an injury or an illness of sudden and
unexpected onset.

AMENDATORY SECTION (Amending Matter No. R 2006-
13, filed 2/26/07, effective 3/29/07)

WAC 284-66-066 Standard medicare supplement
benefit plans. Standard medicare supplement benefit plans
issued for delivery prior to June 1, 2010, must comply with

(1) An issuer must make available to each prospective
policyholder and certificateholder a policy form or certificate
form containing only the basic "core" benefits, as defined in
WAC 284-66-063(2) of this regulation.

(2) No groups, packages, or combinations of medicare
supplement benefits other than those listed in this section
may be offered for sale in this state, except as permitted in
WAC 284-66-066(7) and in WAC 284-66-073.

(3) Benefit plans must be uniform in structure, language,
designation, and format to the standard benefit plans "A"
through "L" listed in this subsection and conform to the defi-
nitions in WAC 284-66-030 and 284-66-040. Each benefit
must be structured according to the format provided in WAC
284-66-063 (2), (3), (4) or (5) and list the benefits in the order
shown in this subsection. For purposes of this section, "struc-
ture, language, and format" means style, arrangement, and
overall content of benefit.

(4) An issuer may use, in addition to the benefit plan des-
ignations required in subsection (3) of this section, other des-
ignations to the extent permitted by law.

(5) Make-up of benefit plans:

(a) Standardized medicare supplement benefit plan "A"
must be limited to only the basic ("core") benefits common to
all benefit plans, as defined in WAC 284-66-063(2).

(b) Standardized medicare supplement benefit plan "B"
consists of only the following: The core benefit as defined in
WAC 284-66-063(2), plus the medicare Part A deductible as
defined in WAC 284-66-063 (3)(a).

(c) Standardized medicare supplement benefit plan "C"
consists of only the following: The core benefit as defined in
WAC 284-66-063(2), plus the medicare Part A deductible,
skilled nursing facility care, medicare Part B deductible and
medically necessary emergency care in a foreign country as
defined in WAC 284-66-063 (3)(a), (b), (c), and (h), respec-
tively.

(d) Standardized medicare supplement plan "D" consists
of only the following: The core benefit, as defined in WAC
284-66-063(2), plus the medicare Part A deductible, skilled
nursing facility care, medically necessary emergency care in
a foreign country and the at-home recovery benefit as defined
in WAC 284-66-063 (3)(a), (b), (h), and (j), respectively.

(e) Standardized medicare supplement benefit plan "E"
consists of only the following: The core benefit as defined in
WAC 284-66-063(2), plus the medicare Part A deductible,
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skilled nursing facility care, medically necessary emergency
care in a foreign country and preventive medical care as
defined in WAC 284-66-063 (3)(a), (b), (h), and (i), respec-
tively.

(f) Standardized medicare supplement benefit plan "F"
consists of only the following: The core benefit as defined in
WAC 284-66-063(2), plus the medicare Part A deductible,
the skilled nursing facility care, the Part B deductible, one
hundred percent of the medicare Part B excess charges, and
medically necessary emergency care in a foreign country as
defined in WAC 284-66-063 (3)(a), (b), (c), (e), and (h),
respectively.

(g) Standardized medicare supplement benefit high
deductible plan "F" consists of only the following: One hun-
dred percent of covered expenses following the payment of
the annual high deductible plan "F" deductible. The covered
expenses include the core benefit as defined in WAC 284-66-
063(2), plus the medicare Part A deductible, skilled nursing
facility care, the medicare Part B deductible, one hundred
percent of the medicare Part B excess charges, and medically
necessary emergency care in a foreign country as defined in
WAC 284-66-063 (3)(a), (b), (c), (e) and (h) respectively.
The annual high deductible plan "F" deductible must consist
of out-of-pocket expenses, other than premiums, for services
covered by the medicare supplement plan "F" policy, and
must be in addition to any other specific benefit deductibles.
The annual high deductible plan "F" deductible is one thou-
sand seven hundred thirty dollars for 2005, and is based on
the calendar year. The deductible will be adjusted annually
by the secretary to reflect the change in the Consumer Price
Index for all urban consumers for the twelve-month period
ending with August of the preceding year, and rounded to the
nearest multiple of ten dollars.

(h) Standardized medicare supplement benefit plan "G"
consists of only the following: The core benefit as defined at
WAC 284-66-063(2), plus the medicare Part A deductible,
skilled nursing facility care, eighty percent of the medicare
Part B excess charges, medically necessary emergency care
in a foreign country, and the at-home recovery benefit as
defined in WAC 284-66-063 (3)(a), (b), (d), (h), and (j),
respectively.

(i) Standardized medicare supplement benefit plan "H"
consists of only the following: The core benefit as defined in
WAC 284-66-063(2), plus the medicare Part A deductible,
skilled nursing facility care, basic prescription drug benefit,
and medically necessary emergency care in a foreign country
as defined in WAC 284-66-063 (3)(a), (b), (f), and (h),
respectively. The outpatient prescription drug benefit may
not be included in a medicare supplement policy sold after
December 31, 2005.

(j) Standardized medicare supplement benefit plan "I"
consists of only the following: The core benefit as defined in
WAC 284-66-063(2), plus the medicare Part A deductible,
skilled nursing facility care, one hundred percent of the medi-
care Part B excess charges, basic prescription drug benefit,
medically necessary emergency care in a foreign country, and
at-home recovery benefit as defined in WAC 284-66-063
(3)(a), (b), (e), (D), (h), and (j), respectively. The outpatient
prescription drug benefit may not be included in a medicare
supplement policy sold after December 31, 2005.
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(k) Standardized medicare supplement benefit plan "J"
consists of only the following: The core benefit as defined in
WAC 284-66-063(2), plus the medicare Part A deductible,
skilled nursing facility care, medicare Part B deductible, one
hundred percent of the medicare Part B excess charges,
extended prescription drug benefit, medically necessary
emergency care in a foreign country, preventive medical
care, and at-home recovery benefit as defined in WAC 284-
66-063 (3)(a), (b), (¢), (e), (g), (h), (1), and (j), respectively.
The outpatient prescription drug benefit may not be included
in a medicare supplement policy sold after December 31,
2005.

(1) Standardized medicare supplement benefit high
deductible plan "J" consists of only the following: One hun-
dred percent of covered expenses following the payment of
the annual high deductible plan "J" deductible. The covered
expenses include the core benefit as defined in WAC 284-66-
063(2), plus the medicare Part A deductible, skilled nursing
facility care, medicare Part B deductible, one hundred per-
cent of the medicare Part B excess charges, extended outpa-
tient prescription drug benefit, medically necessary emer-
gency care in a foreign country, preventative medical care
benefit and at-home recovery benefit as defined in WAC 284-
66-063 (3)(a), (b), (c), (e), (g), (h), (i) and (j) respectively.
The annual high deductible plan "J" deductible must consist
of out-of-pocket expenses, other than premiums, for services
covered by the medicare supplement plan "J" policy, and
must be in addition to any other specific benefit deductibles.
The annual deductible is one thousand seven hundred thirty
dollars for 2005, and is based on the calendar year. The
deductible will be adjusted annually by the secretary to
reflect the change in the Consumer Price Index for all urban
consumers for the twelve-month period ending with August
of the preceding year, and rounded to the nearest multiple of
ten dollars. The outpatient prescription drug benefit may not
be included in a medicare supplement policy sold after
December 31, 2005.

(6) Make-up of two medicare supplement plans man-
dated by The Medicare Prescription Drug, Improvement and
Modernization Act of 2003 (MMA):

(a) Standardized medicare supplement benefit plan "K"
consists of only those benefits described in WAC 284-66-
063(4).

(b) Standardized medicare supplement benefit plan "L"
consists of only those benefits described in WAC 284-66-
063(5).

(7) New or innovative benefits: An issuer may, with the
prior approval of the commissioner, offer policies or certifi-
cates with new or innovative benefits in addition to the bene-
fits provided in a policy or certificate that otherwise complies
with the applicable standards. The new or innovative benefits
may include benefits that are appropriate to medicare supple-
ment insurance, new or innovative, not otherwise available,
cost-effective, and offered in a manner which is consistent
with the goal of simplification of medicare supplement poli-
cies. After December 31, 2005, the innovative benefits may
not include an outpatient prescription drug benefit.
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NEW SECTION

WAC 284-66-067 Standard medicare supplement
plans issued for delivery on or after June 1, 2010. No pol-
icy or certificate delivered or issued for delivery in this state
on or after June 1, 2010, as a medicare supplement policy or
certificate may be advertised, solicited, delivered or issued
for delivery in this state as a medicare supplement policy or
certificate unless it complies with these benefit plan stan-
dards. Benefit plan standards applicable to medicare supple-
ment policies and certificates issued before June 1, 2010,
remain subject to the requirements of WAC 284-66-066.

(1)(a) An issuer must make available to each prospective
policyholder and certificateholder a policy form or certificate
form containing only the basic or core benefits, as defined in
WAC 284-66-064.

(b) If an issuer makes available any of the additional
benefits described in WAC 284-66-064 or offers standard-
ized benefit Plan K or L as described in subsection (5) of this
section, then the issuer shall make available to each prospec-
tive policyholder and certificateholder, in addition to a policy
form or certificate form with only the basic or core benefits as
described in (a) of this section, a policy form or certificate
form containing either standardized benefit Plan C or stan-
dardized benefit Plan F.

(2) No groups, packages or combinations of medicare
supplement benefits other than those listed in this section
may be offered for sale in this state, except as may be permit-
ted in WAC 284-66-064 and 284-66-073.

(3) Benefit plans must be uniform in structure, language,
designation and format to the standard benefit plans listed in
this section and conform to the definitions in this chapter.
Each benefit must be structured in accordance with the for-
mat found in WAC 284-66-064 or in the case of Plans K or L,
in subsection (5) of this section, and list the benefits in the
order shown. For purposes of this section, "structure, lan-
guage and format" means style, arrangement and overall con-
tent of a benefit.

(4) In addition to the benefit plan designations required
in subsection (3) of this section, an issuer may use other des-
ignations to the extent permitted by law.

(5) Make-up of 2010 Standardized Benefit Plans:

(a) Standardized medicare supplement benefit Plan A
may include only the basic core benefits as defined in WAC
284-66-064.

(b) Standardized medicare supplement benefit Plan B
may include only the basic core benefit as defined in WAC
284-66-064 plus one hundred percent of the medicare part A
deductible as defined in WAC 284-66-064.

(c) Standardized medicare supplement benefit Plan C
may include only the basic core benefit as defined in WAC
284-66-064 plus one hundred percent of the medicare Part A
deductible, skilled nursing facility care, one hundred percent
of the medicare Part B deductible and medically necessary
emergency care in a foreign country as defined in WAC 284-
66-064.

(d) Standardized medicare supplement benefit Plan D
may include only the basic core benefits as defined in WAC
284-66-064 plus one hundred percent of the medicare Part A
deductible, skilled nursing facility care and medically neces-
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sary emergency care in a foreign country as defined in WAC
284-66-064.

(e) Standardized medicare supplement regular Plan F
may include only the basic core benefit as defined in WAC
284-66-064 plus one hundred percent of the medicare Part A
deductible, the skilled nursing facility care, one hundred per-
cent of the medicare Part B deductible, one hundred percent
of the medicare Part B excess charges, and medically neces-
sary emergency care in a foreign country as defined in WAC
284-66-064.

(f) Standardized medicare supplement Plan F with high
deductible may include only one hundred percent of covered
expenses following the payment of the annual deductible set
forth in (f)(ii) of this subsection.

(1) The basic core benefit as defined in WAC 284-66-064
plus one hundred percent of the medicare Part A deductible,
skilled nursing facility care, one hundred percent of the medi-
care Part B deductible, one hundred percent of the medicare
Part B excess charges, and medically necessary emergency
care in a foreign country as defined in WAC 284-66-064.

(i1) The annual deductible in Plan F with high deductible
must consist only of out-of-pocket expenses, other than pre-
miums, for services covered by regular Plan F and must be in
addition to any other specific benefit deductibles. The basis
for the deductible must be one thousand five hundred dollars
and will be adjusted annually from 1999 by the Secretary of
the U.S. Department of Health and Human Services to reflect
the change in the Consumer Price Index for all urban con-
sumers for the twelve-month period ending with August of
the preceding year, and rounded to the nearest multiple of ten
dollars.

(g) Standardized medicare supplement benefit Plan G
may include only the basic core benefit as defined in WAC
284-66-064, plus one hundred percent of the medicare Part A
deductible, skilled nursing facility care, one hundred percent
of the medicare part B excess charges and medically neces-
sary emergency care in a foreign country as defined in WAC
284-66-064.

(h) Standardized medicare supplement benefit Plan K is
mandated by the Medicare Prescription Drug Improvement
and Modernization Act of 2003, and may include only the
following:

(i) Coverage of one hundred percent of the Part A hospi-
tal coinsurance amount for each day used from the 61st
through the 90th day in any medicare benefit period;

(i1) Coverage of one hundred percent of the Part A hos-
pital coinsurance amount for each medicare lifetime inpatient
reserve day used from the 91st through the 150th day in any
medicare benefit period;

(iii) Upon exhaustion of the medicare hospital inpatient
coverage, including the lifetime reserve days, coverage of
one hundred percent of the medicare Part A eligible expenses
for hospitalization paid at the applicable prospective payment
system rate or other appropriate medicare standard of pay-
ment, subject to a lifetime maximum benefit of an additional
three hundred sixty-five days. The provider must accept the
insurer's payment as payment in full and may not bill the
insured for any balance;

(iv) Coverage for fifty percent of the medicare part A
inpatient hospital deductible amount per benefit period until
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the out-of-pocket limitation is met as described in (h)(x) of
this subsection;

(v) Skilled nursing facility care coverage for fifty percent
of the coinsurance amount for each day used from the 21st
day through the 100th day in a medicare benefit period for
posthospital skilled nursing facility care eligible under medi-
care Part A until the out-of-pocket limitation is met as
described in (h)(x) of this subsection;

(vi) Coverage for fifty percent of cost sharing for all Part
A medicare eligible expenses and respite care until the out-
of-pocket limitation is met as described in (h)(x) of this sub-
section;

(vii) Coverage for fifty percent under medicare Part A or
B of the reasonable cost of the first three pints of blood or
equivalent quantities of packed red blood cells as defined
under federal regulations unless replaced in accordance with
federal regulations until the out-of-pocket limitation is met as
described in (h)(x) of this subsection;

(viii) Except for coverage provided in (h)(ix) of this sub-
section, coverage for fifty percent of the cost sharing other-
wise applicable under medicare Part B after the policyholder
pays the Part B deductible until the out-of-pocket limitation
is met as described in (h)(x) of this subsection;

(ix) Coverage of one hundred percent of the cost sharing
for medicare part B preventive services after the policyholder
pays the part B deductible; and

(x) Coverage of one hundred percent of all cost sharing
under medicare Parts A and B for the balance of the calendar
year after the individual has reached the out-of-pocket limita-
tion on annual expenditures under medicare Parts A and B of
four thousand dollars in 2006, indexed each year by the
appropriate inflation adjustment specified by the Secretary of
the U.S. Department of Health and Human Services.

(i) Standardized medicare supplement Plan L as man-
dated by the Medicare Prescription Drug, Improvement and
Modernization Act of 2003 may include only the following:

(1) The benefits described in (h)(i) through (vi) and (ix)
of this subsection; and

(i1) The benefit described in (h)(i) through (vi) and (vii)
of this subsection but substituting seventy-five percent for
fifty percent; and

(iii) The benefit described in (h)(x) of this subsection but
substituting two thousand dollars for four thousand dollars.

(j) Standardized medicare supplement Plan M may
include only the basic core benefit as defined in WAC 284-
66-064, plus fifty percent of the medicare Part A deductible,
skilled nursing facility care and medically necessary emer-
gency care in a foreign country as defined in WAC 284-66-
064.

(k) Standardized medicare supplement Plan N may
include only the basic core benefit as defined in WAC 284-
66-064, plus one hundred percent of the medicare Part A
deductible, skilled nursing facility care, and medically neces-
sary emergency care in a foreign country as defined in sub-
section (3) of this section, with copayments in the following
amounts:

(1) The lesser of twenty dollars or the medicare coinsur-
ance or copayment for each covered health care provider
office visit, including visits to medical specialists Part B; and
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(ii) The lesser of fifty dollars or the medicare Part B
coinsurance of copayment for each covered emergency room
visit, however this copayment shall be waived if the insured
is admitted to any hospital and the emergency visit is subse-
quently covered as a medicare Part A expense.

(6) An issuer may, with the prior approval of the com-
missioner, offer policies or certificates with new or innova-
tive benefits in addition to the standardized benefits provided
in a policy or certificate that otherwise complies with the
applicable standards. The new or innovative benefits may
include only benefits that are appropriate to medicare supple-
ment insurance, are new or innovative, are not otherwise
available, and are cost-effective. Approval of new or innova-
tive benefits must not adversely impact the goal of medicare
supplement simplification. New or innovative benefits may
not include an outpatient prescription drug benefit. New or
innovative benefits may not be used to change or reduce ben-
efits, including a change of any cost-sharing provision, in any
standardized plan.

AMENDATORY SECTION (Amending Matter No. R 2004-
08, filed 8/4/05, effective 9/4/05)

WAC 284-66-080 Outline of coverage required. (1)
Issuers must provide an outline of coverage to all applicants
at the time an application is presented to the prospective
applicant and, except for direct response policies and certifi-

cates, must obtain an ((acknewledgement)) acknowledgment
of receipt of the outline from the applicant.

(2) The "outline of coverage," ((must-be—completed—in
Sﬁbst&ﬁﬁaﬂy—ﬂ&e—fefm)) is set forth ((I-WAC284-66-092))
on the commissioner's web site, and incorporated by refer-
ence herein in this rule. The issuer's form of outline of cover-
age must be completed in substantially the form set forth on
the commissioner's web site, and filed with the commissioner
before being used in this state.

(3) If an outline of coverage is provided at the time of
application and the medicare supplement policy or certificate
is issued on a basis that would require revision of the outline,
a substitute outline of coverage properly describing the pol-
icy or certificate must accompany the policy or certificate
when it is delivered and contain the following statement, in
no less than twelve point type, immediately above the com-
pany name: "NOTICE: Read this outline of coverage care-
fully. It is not identical to the outline of coverage provided
upon application and the coverage originally applied for has
not been issued.”

(4) The outline of coverage provided to applicants set
forth in this section consists of four parts: A cover page, pre-
mium information, disclosure pages, and charts displaying
the features of each benefit plan offered by the issuer. The
outline of coverage must be in the language and format pre-
scribed in WAC 284-66-092 in no less than twelve point
type. All plans A-((£)) N must be shown on the cover page,
and the plan(s) that are offered by the issuer must be promi-
nently identified. Premium information for plans that are
offered must be shown on the cover page or immediately fol-
lowing the cover page and must be prominently displayed.
The premium and mode must be stated for all plans that are

Emergency



WSR 09-19-099 Washington State Register, Issue 09-19

offered to the prospective applicant. All possible premiums society, health care service contractor, or health maintenance
for the prospective applicant must be illustrated. organization must substitute appropriate terminology.

(5) Where inappropriate terms are used, such as "insur-
ance," "policy," or "insurance company," a fraternal benefit

AMENDATORY SECTION (Amending Order 92-25, filed 12/10/92, effective 1/10/93)
WAC 284-66-232 Form for medicare supplement refund calculation.

MEDICARE SUPPLEMENT REFUND CALCULATION FORM
FOR CALENDAR YEAR

TYPE SMSBP(w)

For the State of
Washington Policy or Certificate Form No(s).
Company Name
NAIC Group Code NAIC Company Code

Person Completing This Exhibit
Title Telephone Number

(a) (b)
Earned Incurred Claims

Line Premium (x) )

1. Current Year’s Experience
a. Total (all policy years)
b. Current year’s issues (z)
c. Net (for reporting purposes = la - 1b)

2. Past Years' Experience
(All Policy Years)
. Total experience (Net Current Year + Past Years’ Experience)
. Refunds Last year (Excluding Interest)
. Previous Since Inception (Excluding Interest)

. Refunds Since Inception (Excluding Interest)

N[ ||| Ww

. Benchmark Ratio Since Inception
(SEE WORKSHEET FOR RATIO 1)

8. Experienced Ratio Since Inception

Total Actual Incurred Claims (line 3, col b) = Ratio 2
Total Earned Premium (line 3, col a) - Refunds Since Inception (line 6)

9. Life Years Exposed Since Inception
If the Experienced Ratio is less than the Benchmark Ratio, and there are more than 500 life years exposure, then pro-

ceed to calculation of refund.
10. Tolerance Permitted (obtained from credibility table)
11. Adjustment to incurred Claims for Credibility

Ratio 3 = Ratio 2 + Tolerance
If Ratio 3 is more than benchmark ratio (ratio 1), a refund or credit to premium is not required.

If Ratio 3 is less than the benchmark ratio, then proceed.

12. Adjust Incurred Claims =
[Total Earned Premium (line 3, col. a) - Refunds Since Inception (line 6)]
X Ratio 3 (line 11)

Emergency [48]
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13. Refund =Total Earned Premiums (line 3, col a) -
Refunds Since Inception (line 6) -

Adjusted Incurred Claims (line 12)
Benchmark Ratio (Ratio 1)

If the amount on line 13 is less than .005 times the annualized premium in force as of December 31 of the reporting
year, then no refund is made. Otherwise, the amount on line 13 is to be refunded or credited, and a description of
the refund and/or credit against premiums to be used must be attached to this form.

Medicare Supplement Credibility Table

Life Year Exposed Since Inception Tolerance
10,000+ 0.0%
5,000 - 9,999 5.0%
2,500 - 4,999 7.5%
1,000 - 2,499 10.0%
500 - 999 15.0%

If Less than 500 No credibility

TYPE

MEDICARE SUPPLEMENT REFUND CALCULATION FORM
FOR CALENDAR YEAR

SMSBP(w)

For the State of

Washington Policy or Certificate Form No(s).

Company Name

NAIC Group Code

NAIC Company Code

Person Completing This Exhibit

Title

Telephone Number

(W)
(x)
)
(2)

"SMSBP" = Standardized Medicare Supplement Benefit Plan
Includes modal loadings and fees charged.
Excludes Active Life Reserves.

This is to be used as "Issue Year Earned Premium" for Year 1 of next year's "Worksheet for Calculation of
Benchmark Ratios"

I certify that the above information and calculations are true and accurate to the best of my knowledge and belief.

Signature

Name - Please Type

Title

Date

WORKSHEET #1 - INDIVIDUAL POLICIES

REPORTING FORM FOR TIME CALCULATION OF
BENCHMARK RATIO SINCE INCEPTION
FOR INDIVIDUAL POLICIES
FOR CALENDAR YEAR

[49] Emergency
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TYPE SMSBP (P)
FOR THE STATE OF WASHINGTON
Washington Policy or Certificate Form No.
Company Name
NAIC Group Code NAIC Company Code
Address
Person Completing This Exhibit
Title Telephone Number
(@ (b) (© (d) (e ® ® (h) ® @ (0
Year Earned Factor (b) x (¢) Cumulative (d) x (e) Factor (b) x (g) Cumulative (h) x (i) Policy Year
Premium Loss Ratio Loss Ratio Loss Ratio
1 2.770 0.442 0.000 0.000 0.40
2 4.175 0.493 0.000 0.000 0.55
3 4.175 0.493 1.194 0.659 0.65
4 4.175 0.493 2.245 0.669 0.67
5 4.175 0.493 3.170 0.678 0.69
6 4.175 0.493 3.998 0.686 0.71
7 4.175 0.493 4.754 0.695 0.73
8 4.175 0.493 5.445 0.702 0.75
9 4.175 0.493 6.075 0.708 0.76
10 4.175 0.493 6.650 0.713 0.76
11 4.175 0.493 7.176 0.717 0.76
12 4.175 0.493 7.655 0.720 0.77
13 4.175 0.493 8.093 0.723 0.77
14 4.175 0.493 8.493 0.725 0.77
((#5) 4.175 0.493 8.684 0.725 0.77
15_+L
Total: (k): (1): (m): (n):

FN for 15+!: To include the earned premium for all years prior to as well as the 15th year prior to the current year.

= Total of Column "d"

Benchmark Ratio Since Inception: (1 +n)/ (k + m): (b): For the calendar year on the appropri- 1= Total of Column "f"
ate line in column (a), the premium m= Total of Column "h"
earned during that year for policies n= Total of Column "j"
issued in that year.
(a): Year 1 is the current calendar year - 1 (p) "SMSBP" = ((Standarized)) Stan-
Year 2 is the current calendar year - 2 (etc.) dardized Medicare Supplement Ben-
(Example: If the current year is 1991, then: efit Plan
Year 1 is 1990: Year 2 is 1989; etc.)
(0): These loss ratios are not explicitly used in computing the benchmark loss ratios.

They are the loss ratios, on a policy year basis, which result in the ((eemmulative)) cumulative loss ratio displayed on this worksheet. They are

shown here for informational purposes only.

WORKSHEET #1 - GROUP POLICIES

REPORTING FORM FOR TIME CALCULATION OF
BENCHMARK RATIO SINCE INCEPTION
FOR GROUP POLICIES
FOR CALENDAR YEAR

TYPE
FOR THE STATE OF WASHINGTON

SMSBP (P)

Washington Policy or Certificate Form No.

Emergency
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REPORTING FORM FOR TIME CALCULATION OF
BENCHMARK RATIO SINCE INCEPTION

FOR GROUP POLICIES
FOR CALENDAR YEAR
Company Name
NAIC Group Code NAIC Company Code
Address
Person Completing This Exhibit
Title Telephone Number
(@) (b) (© (@) (e) ® ® (h) ® (0] (0
Year Earned Factor (b) x (¢) Cumulative (d) x (e) Factor (b) x (g) Cumulative (h) x (i) Policy Year
Premium Loss Ratio Loss Ratio Loss Ratio
1 2.770 0.507 0.000 0.000 0.46
2 4.175 0.567 0.000 0.000 0.63
3 4.175 0.567 1.194 0.759 0.75
4 4.175 0.567 2.245 0.771 0.77
5 4.175 0.567 3.170 0.782 0.8
6 4.175 0.567 3.998 0.792 0.82
7 4.175 0.567 4.754 0.802 0.84
8 4.175 0.567 5.445 0.811 0.87
9 4.175 0.567 6.075 0.818 0.88
10 4.175 0.567 6.650 0.824 0.88
11 4.175 0.567 7.176 0.828 0.88
12 4.175 0.567 7.655 0.831 0.88
13 4.175 0.567 8.093 0.834 0.89
14 4.175 0.567 8.493 0.837 0.89
((+5)) 15+ 4.175 0.567 8.684 0.838 0.89
Total: (k): (1): (m): (n):

FN for 15+: To include the earned premium for all years prior to as well as the 15th year prior to the current year.

k= Total of Column "d"
Benchmark Ratio Since Inception: (1 +n)/ (k +m): (b): For the calendar year on the appropri- 1= Total of Column "f"
ate line in column (a), the premium m= Total of Column "h"
earned during that year for policies n= Total of Column "j"
issued in that year.
(a): Year 1 is the current calendar year - 1 (p) "SMSBP" = ((Standarized)) Stan-

Year 2 is the current calendar year - 2 (etc.) dardized Medicare Supplement Ben-

(Example: If the current year is 1991, then: efit Plan
Year 1 is 1990: Year 2 is 1989; etc.)
(0): These loss ratios are not explicitly used in computing the benchmark loss ratios.

They are the loss ratios, on a policy year basis, which result in the ((eemmulative)) cumulative loss ratio displayed on this worksheet. They are
shown here for informational purposes only.

Reviser's note: The brackets and enclosed material in the text of the above section occurred in the copy filed by the agency and appear in the Register
pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Matter No. R 2004-
08, filed 8/4/05, effective 9/4/05)

WAC 284-66-243 Filing and approval of policies and
certificates and premium rates. (1) An issuer may not
deliver or issue for delivery a policy or certificate to a resi-
dent of this state unless the policy form or certificate form has

issued:
£3))) An issuer may not use or change premium rates for

been filed with and approved by the commissioner according
to the filing requirements and procedures prescribed by the
commissioner.

[51]

a medicare supplement policy or certificate unless the rates,
rating schedule, and supporting documentation have been
filed with and approved by the commissioner according to

Emergency
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the filing requirements and procedures prescribed by the
commissioner.

((4))) (3)(a) Except as provided in (b) of this subsection,
an issuer may not file for approval more than one form of a
policy or certificate of each type for each standard medicare
supplement benefit plan.

(b) An issuer may offer, with the approval of the com-
missioner, up to four additional policy forms or certificate
forms of the same type for the same standard medicare sup-
plement benefit plan, one for each of the following cases:

(1) The inclusion of new or innovative benefits;

(i1) The addition of either direct response or agent mar-
keting methods;

(iii) The addition of either guaranteed issue or underwrit-
ten coverage;

(iv) The offering of coverage to individuals eligible for
medicare by reason of disability. The form number for prod-
ucts offered to enrollees who are eligible by reason of disabil-
ity must be distinct from the form number used for a corre-
sponding standardized plan offered to an enrollee eligible for
medicare by reason of age.

(c) For the purposes of this section, a "type" means an
individual policy, a group policy, an individual medicare
SELECT policy, or a group medicare SELECT policy.

((5))) (4)(a) Except as provided in (a)(i) of this subsec-
tion, an issuer must continue to make available for purchase
any policy form or certificate form issued after the effective
date of this regulation that has been approved by the commis-
sioner. A policy form or certificate form is not considered to
be available for purchase unless the issuer has actively
offered it for sale in the previous twelve months.

(i) An issuer may discontinue the availability of a policy
form or certificate form if the issuer provides to the commis-
sioner in writing its decision at least thirty days before dis-
continuing the availability of the form of the policy or certif-
icate. After receipt of the notice by the commissioner, the
issuer may no longer offer for sale the policy form or certifi-
cate form in this state.

(i1) An issuer that discontinues the availability of a pol-
icy form or certificate form under (a)(i) of this subsection,
may not file for approval a new policy form or certificate
form of the same type for the same standard medicare supple-
ment benefit plan as the discontinued form for a period of
five years after the issuer provides notice to the commis-
sioner of the discontinuance. The period of discontinuance
may be reduced if the commissioner determines that a shorter
period is appropriate.

(b) The sale or other transfer of medicare supplement
business to another issuer is considered a discontinuance for
the purposes of this subsection.

(¢) A change in the rating structure or methodology is
considered a discontinuance under (a) of this subsection,
unless the issuer complies with the following requirements:

(i) The issuer provides an actuarial memorandum, in a
form and manner prescribed by the commissioner, describing
the manner in that the revised rating methodology and result-
ant rates differ from the existing rating methodology and
resultant rates.

(i) The issuer does not subsequently put into effect a
change of rates or rating factors that would cause the percent-

Emergency

Washington State Register, Issue 09-19

age differential between the discontinued and subsequent
rates as described in the actuarial memorandum to change.
The commissioner may approve a change to the differential
that is in the public interest.

((66))) (5)(a) Except as provided in (b) of this subsection,
the experience of all policy forms or certificate forms of the
same type in a standard medicare supplement benefit plan
must be combined for purposes of the refund or credit calcu-
lation prescribed in WAC 284-66-203.

(b) Forms assumed under an assumption reinsurance
agreement may not be combined with the experience of other
forms for purposes of the refund or credit calculation.

((M)) (6) An issuer may set rates only on a community
rated basis or on an issue-age level premium basis for policies
issued prior to January 1, 1996, and may set rates only on a
community rated basis for policies issued after December 31,
1995.

(a) For policies issued prior to January 1, 1996, commu-
nity rated premiums must be equal for all individual policy-
holders or certificateholders under a standardized medicare
supplement benefit form. Such premiums may not vary by
age or sex. For policies issued after December 31, 1995, com-
munity rated premiums must be set according to RCW
48.66.045(3).

(b) Issue-age level premiums must be calculated for the
lifetime of the insured. This will result in a level premium if
the effects of inflation are ignored.

((68))) (1) All filings of policy or certificate forms must
be accompanied by the proposed application form, outline of
coverage form, proposed rate schedule, and an actuarial
memorandum completed, signed and dated by a qualified
actuary as defined in WAC 284-05-060. In addition to the
actuarial memorandum, the following supporting documen-
tation must be submitted to demonstrate to the satisfaction of
the commissioner that rates are not excessive, inadequate, or
unfairly discriminatory and otherwise comply with the
requirements of this chapter:

(a) Anticipated loss ratios stated on a calendar year basis
by duration for the period for which the policy is rated. Fil-
ings of future rate adjustments must contain the actual calen-
dar year loss ratios experienced since inception, both before
and after the refund required, if any and the actual loss ratios
in comparison to the expected loss ratios stated in the initial
rate filing on a calendar year basis by duration if applicable;

(b) Anticipated total termination rates on a calendar year
basis by duration for the period for which the policy is rated.
The termination rates should be stated as a percentage and the
source of the mortality assumption must be specified. Filings
of future rate adjustments must include the actual total termi-
nation rates stated on a calendar year basis since inception;

(c) Expense assumptions including fixed and percentage
expenses for acquisition and maintenance costs;

(d) Schedule of total compensation payable to agents and
other producers as a percentage of premium, if any;

() A complete specimen copy of the compensation
agreements or contracts between the issuer and its agents,
brokers, general agents, as well as the contracts between gen-
eral agents and agents or others whose compensation is based
in whole or in part on the sale of medicare supplement insur-
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ance policies. The agreements must demonstrate compliance (f) Other data necessary in the reasonable opinion of the
with WAC 284-66-350 (where appropriate); commissioner to substantiate the filing.

AMENDATORY SECTION (Amending Order R 92-1, filed 2/25/92, effective 3/27/92)
WAC 284-66-323 Form for reporting multiple medicare supplement policies and certificates.

Medicare Supplement Regulation

FORM FOR REPORTING
MEDICARE SUPPLEMENT POLICIES

Company Name:
Address:

Phone Number:

Due: March 1, annually

The purpose of this form is to report the following information on each resident of this state ((whe-has-inferee)) with more than
one medicare supplement policy or certificate in force. The information is to be grouped by individual policyholder.

Policy and Date of
Certificate # Issuance

Signature

Name and Title (please type)

Date
REPEALER WSR 09-19-108
EMERGENCY RULES
The following sections of the Washington Administra- DEPARTMENT OF
tive Code are repealed: FISH AND WILDLIFE
WAC 284-66-092 Form of "outline of cover- [Order 09-205—Filed September 21, 2009, 3:04 p.m., effective September
age." 22,2009]
WAC 284-66-247 Interim rate and form filing Effective Date of Rule: September 22, 2009.
requirements for standard- Purpose: Amend personal use fishing rules.
ized plans H, T and J and pre- Citation of Existing Rules Affected by this Order:
standardized’plans that Repealing WAC 232-28-61900R; and amending WAC 232-
include outpatient prescrip- 28-619. . .
tion drug benefits. Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

[53] Emergency
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Reasons for this Finding: Returns of hatchery and natu-
ral-origin summer-run steelhead to the Upper Columbia
River have far exceeded the run criteria of 9,300 counted
over Priest Rapids Dam required to open a conservation-
based fishery under ESA. There is insufficient time to adopt
permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 1, Amended 0, Repealed 1.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 21, 2009.

Philip Anderson
Director

NEW SECTION

WAC 232-28-61900R Exceptions to statewide
rules—Columbia River. Notwithstanding the provisions of
WAC 232-28-619:

(1) Effective September 22, through October 31, 2009, a
person may fish for steelhead in waters of the Columbia
River from the Highway 395 Bridge upstream to the Old
Hanford townsite wooden powerline towers. Daily limit,
three hatchery steelhead; minimum size is 20 inches.

(2) Effective September 22, through October 22, 2009, a
person may fish for steelhead in waters of the Columbia
River from the Hanford wooden powerline towers upstream
to Priest Rapids Dam. Daily limit, three hatchery steelhead;
minimum size is 20 inches.

REPEALER

The following section of the Washington Administrative
Code is repealed effective November 1, 2009:

WAC 232-28-61900R Exceptions to statewide

rules—Columbia River.

WSR 09-19-114
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-222—Filed September 22, 2009, 10:16 a.m., effective October 1,
2009, 8:00 a.m.]

Effective Date of Rule: October 1, 2009, 8:00 a.m.
Purpose: Commercial fishing rules.

Emergency
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Citation of Existing Rules Affected by this Order:
Amending WAC 220-52-040, 220-52-046, and 220-69-240.

Statutory Authority for Adoption: RCW 77.12.047,
77.04.020, and 77.70.430.

Under RCW 34.05.350 the agency for good cause finds
that immediate adoption, amendment, or repeal of a rule is
necessary for the preservation of the public health, safety, or
general welfare, and that observing the time requirements of
notice and opportunity to comment upon adoption of a per-
manent rule would be contrary to the public interest.

Reasons for this Finding: The provisions of this rule are
in conformity with agreed plans with applicable tribes, which
have been entered as required by court order. The Puget
Sound commercial season is structured to meet harvest allo-
cation objectives. The state may not authorize commercial
shellfish harvests absent agreed planning or compliance with
a process. There is insufficient time to adopt permanent
rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 3, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 22, 2009.

Lori Preuss
for Philip Anderson

Director

NEW SECTION

WAC 220-52-04000J Commercial crab fishery—
Lawful and unlawful gear, methods, and other unlawful
acts. Notwithstanding the provisions of WAC 220-52-040:

(1) Dungeness crab pots may be deployed between 8:00
a.m. October 1, 2009, and 7:59 a.m. October 3, 2009 in Puget
Sound waters from a vessel not designated on a person's
Puget Sound crab license, provided that the primary or alter-
nate operator designated on the license is on board the non-
designated vessel ("barge" vessel), and provided prior notice
has been given as indicated below.

(2) The license owner must leave a telephone message at
the Mill Creek Regional office, (425) 775-1311 ext. 112 with
the following information:

a) Name and license number of license owner.

b) Name of designated primary operator if different from
license owner.

¢) Name of alternate operator if used to deploy pots from
a non-designated vessel.
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d) Buoy brand number and number of pots to be
deployed from a non-designated vessel.

¢) Name and identification numbers (WN and/or Coast
Guard) of the non-designated vessel.

(3) Additional area gear limits. The following Marine
Fish-Shellfish Management and Catch Reporting Areas are
restricted in the number of pots fished, operated, or used by a
person or vessel, and it is unlawful for any person to use,
maintain, operate, or control pots in excess of the following
limits:

(a) No commercial gear is allowed in that portion of
Marine Fish-Shellfish Management and Catch Reporting
Area 25A west of the 123° 7.0" longitude line projected from
the new Dungeness light due south to the shore of Dungeness
Bay.

(4) Effective 8:00 a.m. October 1, 2009 until further
notice, it is unlawful for any person to fish for crabs for com-
mercial purposes with more than 50 pots per license, per
buoy tag number, in Crab Management Region 1 (which
includes Marine Fish Shellfish Catch Reporting Areas 20A,
20B, 21A, 21B, 22A and 22B), and Crab Management
Region 2 East (which includes Marine Fish Shellfish Catch
Reporting Areas 24A, 24B, 24C, 24D, and 26A-E).

The remaining buoy tags per license per region must be
onboard the designated vessel and available for inspection in
Crab Management Areas 1 and 2E.

NEW SECTION

WAC 220-52-04600J Puget Sound crab fishery—
Seasons and areas. Notwithstanding the provisions of WAC
220-52-046, effective 8:00 a.m. October 1, 2009, until further
notice:

(1) It is permissible to fish for Dungeness crab for com-
mercial purposes in the following areas:

(a) Port Gardner: That portion of Marine Fish/Shellfish
Catch Area 26A east of a line projected from the outermost
tip of the ferry dock at Mukilteo. projected to the green #3
buoy at the mouth of the Snohomish River, and west of a line
projected from that #3 buoy southward to the oil boom pier
on the shoreline.

(b) Possession Point to Glendale: That portion of Marine
Fish/Shellfish Catch Area 26A east of a line that extends true
north from the green #1 buoy at Possession Point to Posses-
sion Point, and west of a line from the green #1 buoy at Pos-
session Point extending northward along the 200-foot depth
contour to the Glendale dock.

(¢c) Langley: That portion of Marine Fish/Shellfish
Catch Area 24C shoreward of the 400-foot depth contour
within an area described by two lines projected northeasterly
from Sandy Point and the entrance to the marina at Langley.

(d) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 20A between a line from the boat
ramp at the western boundary of Birch Bay State Park to the
western point of the entrance of the Birch Bay Marina and a
line from the same boat ramp to Birch Point.

(e) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 26A-W in Useless Bay north and
east of a line from the south end of the Double Bluff State
Park seawall (47°58.782'N, 122°30.840'W) projected 110
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degrees true to the boulder on shore (47°57.690'N,
122°26.742'W).

(f) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 22B in Fidalgo Bay south of a line
projected from the red number 4 entrance buoy at Cap Sante
Marina to the northern end of the eastern most oil dock.

(g) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 22A in Deer Harbor north of a line
projected from Steep Point to Pole Pass.

(2) The following areas are closed to commercial crab
fishing:

(a) That portion of Marine Fish/Shellfish Catch Area
25A west of the 123° 7.0' longitude line projected from the
new Dungeness light due south to the shore of Dungeness
Bay.

(b) That portion of Marine Fish/Shellfish Catch Area
23D west of a line from the eastern tip of Ediz Hook to the
ITT Rayonier Dock.

(c) Those waters of Marine Fish-Shellfish Management
and Catch Reporting Area 24A east of a line projected due
north from the most westerly tip of Skagit Island and extend-
ing south to the most westerly tip of Hope Island, thence
southeast to Seal Rocks, thence southeast to the green can
buoy at the mouth of Swinomish Channel, thence easterly to
the west side of Goat Island.

(3) Effective 8:00 p.m. October 10, 2009, until 8:00 a.m.
October 21, 2009, all Crab Management Regions will be
closed to commercial crab fishing.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 220-69-24000R Duties of commercial purchas-
ers and receivers. Notwithstanding the provisions of WAC
220-69-240, effective October 1, 2009, until further notice, it
is unlawful for any wholesale dealer acting in the capacity of
an original receiver of Dungeness crab taken by non-treaty
fishers from Puget Sound, to fail to report to the department
the previous day's purchases by 10:00 a.m. the following
business day. Reports must be made by fax to (425) 338-
1066 or by email at crabreport@dfw.wa.gov, and must spec-
ify the dealer name, dealer phone number, date of delivery of
crab to the original receiver, and the total number of pounds
of crab caught by non-treaty fishers, by Crab Management
Region or by Marine Fish-Shellfish Management and Catch
Reporting Area.

WSR 09-19-146
EMERGENCY RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-218—Filed September 23, 2009, 9:53 a.m., effective September
23,2009, 9:53 a.m.]

Effective Date of Rule: Immediately.
Purpose: Amend personal use fishing rules.

Emergency
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Citation of Existing Rules Affected by this Order:
Amending WAC 220-56-124, 220-56-128, and 220-56-500.

Statutory Authority for Adoption: RCW 77.12.047 and
77.04.020.

Under RCW 34.05.350 the agency for good cause finds
that state or federal law or federal rule or a federal deadline
for state receipt of federal funds requires immediate adoption
of arule.

Reasons for this Finding: The department needs to pro-
vide fishing opportunities in compliance with Americans
with Disabilities Act requirements. These rule changes will
allow fishing access at some hatcheries and other fishing
places for persons with disabilities. There is insufficient time
to adopt permanent rules.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 3, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: September 23, 2009.

Lori Preuss
for Philip Anderson
Director

NEW SECTION

WAC 220-56-12400J Unlawful provisions—Hood-
sport Hatchery. Notwithstanding the provisions of WAC
220-56-124, effective immediately until further notice:

(1)(a) Persons with disabilities who permanently use a
wheelchair and/or who have a designated harvester card
under WAC 220-55-065 may fish from the ADA-accessible
site at the Hoodsport Salmon Hatchery, provided such per-
sons follow all applicable rules and regulations.

(b) Designated harvesters may fish from the ADA-acces-
sible site with persons with disabilities who permanently use
a wheelchair and/or who have a designated harvester card, if
room allows. However, persons with disabilities who perma-
nently use a wheelchair have priority over others if the ADA-
accessible site becomes overcrowded.

NEW SECTION

WAC 220-56-12800K Food fish fishing—Closed
areas. Notwithstanding the provisions of WAC 220-56-128,
effective immediately until further notice:

(1)(a) Persons with disabilities who permanently use a
wheelchair and/or who have a designated harvester card
under WAC 220-55-065 may fish from the ADA-accessible
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site at the Hoodsport Salmon Hatchery, provided such per-
sons follow all applicable rules and regulations of the adjoin-
ing waters of Marine Area 12.

(b) Designated harvesters may fish from the ADA-acces-
sible site with persons with disabilities who permanently use
a wheelchair and/or who have a designated harvester card, if
room allows. However, persons with disabilities who perma-
nently use a wheelchair have priority over others if the ADA-
accessible site becomes overcrowded.

NEW SECTION

WAC 220-56-50000A Game fish seasons. Notwith-
standing the provisions of WAC 220-56-500, effective
immediately until further notice:

(1) Those waters of Hood Canal inshore from yellow
marker buoys to the mouth of Finch Creek and waters within
the channel created when tidelands are exposed are closed the
entire year except:

(a) Persons with disabilities who permanently use a
wheelchair and/or who have a designated harvester card
under WAC 220-55-065 may fish from the ADA-accessible
site at the Hoodsport Salmon Hatchery, provided such per-
sons follow all applicable rules and regulations of the adjoin-
ing waters of Marine Area 12.

(b) Designated harvesters may fish from the ADA-acces-
sible site with persons with disabilities who permanently use
a wheelchair and/or who have a designated harvester card, if
room allows. However, persons with disabilities who perma-
nently use a wheelchair have priority over others if the ADA-
accessible site becomes overcrowded.



