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HOUSE BI LL 1338

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Representatives Linville, Kirby, Lantz, Rockefeller, Shabro,
Jarrett, Gant, Quall, Hunt, Delvin, Willace, Wods, Benson, Mrris
and Conway; by request of Governor Locke

Read first tinme 01/22/2003. Referred to Commttee on Agriculture &
Nat ural Resources.

AN ACT Relating to certainty and flexibility of nmunicipal water
rights and efficient use of water; anmendi ng RCW 90. 03. 015, 90.14. 031,
90. 03. 330, 90.03.260, 90.03.386, 43.20.250, 90.48.495, 90.48.112, and
90. 46. 120; adding new sections to chapter 90.03 RCW adding a new
section to chapter 90.14 RCW adding a new section to chapter 43.20
RCW adding a new section to chapter 70.116 RCW adding a new section
to chapter 70.119A RCW adding new sections to chapter 90.44 RCW
addi ng new sections to chapter 90.82 RCW and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that nunicipal
wat er suppliers need greater certainty for their municipal water rights
in order to effectively neet their obligations under approved water
system pl ans, growth managenent plans, and other |and use plans. The
| egislature further finds that greater flexibility is needed in the
exercise of nunicipal water supplier's water rights to effectively
i npl emrent  watershed, basin, and regional water mnagenent plans
devel oped under chapter 90.82 RCW and under other authorities.

(2) It is the legislature's intent to provide additional certainty
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for municipal water rights, in conjunction with establishing clear
requirenents for the efficient use of the state's water resources.

(3) Further, it is the legislature's intent that nunicipal water
suppliers with water rights, the sources of which are located within
wat er shed pl anni ng areas, be allowed under certain conditions to:

(a) Change or transfer unperfected anobunts of water under such
rights;

(b) Develop new rights or change or transfer existing rights that
woul d inpact streamflows if appropriate mtigation is provided; and

(c) Enter into contracts wth the departnent of ecol ogy to assist
in inmplenmenting the objectives of watershed plans, basin plans, or
regi onal water nmanagenent pl ans.

(4) In providing certainty and flexibility for nunicipal water
rights, the legislature further intends that:

(a) Water resources be managed to ensure the safe supply of water
for drinking and sanitation needs for all citizens of the state;

(b) Valid rights to the use of water, both for instreamand out - of -
st ream pur poses be protected,

(c) Water resources be nmanaged to ensure preservation of
envi ronnent al val ues, including instreamresources;

(d) Water supplies be managed to neet planned growh, and growth
must be planned to responsi bly address water supplies;

(e) Water resources be managed to ensure both efficient use of
water and efficient use of financial resources to secure affordable
supplies; and

(f) Water resource managenent decisions be nmade within a broad
context of local community and state interests.

Sec. 2. RCW90.03.015 and 1987 ¢ 109 s 65 are each anended to read
as follows:

((As—dsed—+nthis——ehapter)) The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Departnment” means the departnent of ecology((+)).

(2) "Director” neans the director of ecol ogy((:—anrd)).

(3) "Municipal water supplier" neans:

(a) Acity or town;

(b) A county appointed as the receiver of a failing water system
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under RCW 43.70.195, approved as a satellite nmanagenent agency under
RCW 70.116.134, or that delivers water resulting fromthe reclamation
and reuse of water under chapter 90.46 RCW or

(c) A purveyor, as defined in RCW 70. 119A 020, that:

(i) Is approved by the departnent of health to serve either
existing service connections, or additional service connections, or
bot h;

(ii) I's serving water to supply custoners and users to the extent
al l owed under an applicable |and use plan;

(iii) Is in conpliance with water system planning requirenents
est abl i shed under chapter 43.20 or 70.116 RCW and

(iv) Provides water to one or nore public water systens that
reqularly serves fifteen or nore residential connections, or twenty-
five or nore residents for one hundred eighty days or nore per year.

(4) "Municipal water supply purposes” neans any beneficial use for
which water is provided by a nunicipal water supplier, and any water
rights held by cities, towns, or counties for use in their own
operations. Beneficial uses of water under a nunicipal supply purpose
right may include water diverted or withdrawn for

(a) Uses that are designed to benefit fish and wildlife, water
guality, or other instreamresources or related habitat values; or

(b) Uses that are called for by an approved watershed plan adopted
under chapter 90.82 RCWor simlar plan adopted under RCW90. 54. 040(1),
a habitat conservation plan prepared in response to an endangered
species listing, or a conprehensive irrigation district nanagenent
pl an.

(5) "Person" neans any firm association, water users' association,
corporation, irrigation district, or municipal corporation, as well as
an i ndi vi dual .

NEW SECTION. Sec. 3. A new section is added to chapter 90.03 RCW
to read as foll ows:

(1) Only a nunicipal water supplier may hold a surface or ground
water right for nunicipal water supply purposes. For irrigation
districts that provide public water supplies under approval of the
departnment of health, only those rights or portions thereof that are
used for public water supply are water rights for nunicipal water
supply purposes.
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(2) If a nmunicipal water supplier acquires an existing surface or
ground water right that is a municipal water supply purpose right, the
right wll remain as a nunicipal supply purpose right. [|f a nunici pal
wat er supplier acquires an existing surface or ground water right that
is not a municipal supply purpose right, the right my be changed to
muni ci pal wat er supply purposes upon the approval of the departnent in
accordance with the water right change provisions of this chapter and
t he amendnent provisions of chapter 90.44 RCW

(3) When requested by a nunicipal water supplier or when processing
a change or anendnent to the right, the departnent shall anmend the
water right docunents and related records to ensure that nunicipa
supply purpose rights are correctly identified.

NEW SECTION. Sec. 4. A new section is added to chapter 90.14 RCW
to read as foll ows:

When a nunicipal water supplier acquires an existing water right
that is not a nunicipal water supply purpose right, that right is not
subj ect to relinquishment for nonuse occurring during the tine that the
acquirer diligently seeks the departnent's approval to change the right
to municipal water supply purposes. Once a change to nunicipal water
supply purposes is approved by the departnent, the right is thereafter
subject to the exception fromrelinquishment in RCW90. 14. 140(2) (d).

Sec. 5. RCW 90. 14. 031 and 1969 ex.s. ¢ 284 s 12 are each anended
to read as foll ows:

((Eh#ess—a—d+##e#eHP—neanFng—+s—p+a+H#y—%eqﬁkped—by—%he—eeﬂ%e*%—

9Q—&4—&2&—Sha##—ha¥e—Phe—#e##ew%ng%%ﬁ¥¥4ﬁﬁkﬁ)

(1) The definitions in this subsection apply throughout this

chapter unless the context clearly requires otherw se.

(a) "Municipal water supplier” has the sane neaning as defined in
RCW 90. 03. 015.

(b) "Municipal water supply purpose" has the sane neaning as
defined in RCW90. 03. 015.

(2) The definitions in this subsection apply throughout RCW
90.14.031 through 90.14.121 wunless the context clearly requires
ot herw se.
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(a) "Person" shall nean an individual, partnership, association
public or private corporation, city or other nunicipality, county, or
a state agency, and the United States of Anmerica when claimng water
rights established under the |aws of the state of Wshi ngton.

((2»)) (b) "Beneficial use" shall include, but not be limted to,
use for donestic water, irrigation, fish, shellfish, ganme and other
aquatic life, municipal, recreation, industrial water, generation of
el ectric power, and navigati on.

Sec. 6. RCW90.03.330 and 1987 ¢ 109 s 89 are each anended to read
as follows:

(1) Upon a showng satisfactory to the departnment that any
appropriation has been perfected in accordance with the provisions of
this chapter, it shall be the duty of the departnent to issue to the
applicant a certificate stating such facts in a formto be prescribed
by ((kh) the director, and such certificate shall thereupon be
recorded with the departnent. Any original water right certificate
issued, as provided by this chapter, shall be recorded with the
departnent and thereafter, at the expense of the party receiving the
sane, be transmitted by the departnent ((tranrsmtted)) to the county
auditor of the county or counties where the distributing systemor any
part thereof is |located, and be recorded in the office of such county
auditor, and thereafter be transmtted to the owner thereof.

(2) A water right certificate for an inchoate water right, or for
any portion of a water right that was or is inchoate, acquired by, held
by, or issued to a nunicipal water supplier for nunicipal water supply
purposes is considered a water right in good standing to the extent the
wat er :

(a)(i) Has been applied to beneficial use; or (ii) is needed to
neet reasonably anticipated future needs, for a period not to exceed
fifty years fromthe effective date of this section, as denonstrated
pursuant to the rules adopted under section 11(7) of this act; and

(b) The holder of the certificate is in conpliance with all
requi renents of the water system plan or coordinated water system pl an

governing the nunicipal water supplier, including but not limted to
the conservation elenent of the nunicipal water supplier's approved
wat er system plan, as anended fromtine to tine. If the certificate

holder is not in conpliance with the requirenents of the water system
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plan or coordinated water system plan, the holder is prohibited from
further expansion of water use under an inchoate right until the hol der
returns to conpliance.

(3) For the purposes of this section, a certificate for an inchoate
water right is a water right certificate or a portion thereof that
aut horizes the use of water that has not been perfected through the
actual beneficial use of water. By order of the departnent, a water
right certificate held by a nunicipal water supplier for nunicipa
water supply purposes wunder this subsection mnmay be subject to
requi renents for netering, nonitoring, and reporting water use, and for
the installation of fish protection devices, as the departnent may deem
appropri ate.

(4) Except as set forth in RCW 90.03.240, the departnent may not
rescind, reissue, or supersede any water right certificate held by a
muni cipal water supplier for mnunicipal water supply purposes that
docunents a water right in good standing under the requirenents in
subsection (2) of this section, unless the water right holder requests
the issuance of new water right docunents that reflect the status of
the water right perfected through beneficial use and the inchoate right
remaining in good standing, or the departnent authorizes a change
transfer, or anendnent of the water right under RCW 90.03.380 or
90. 44. 100. Nothing in this section prohibits the departnent from
correcting mnisterial errors in a water right certificate.

(5) Any superseding water right certificate issued by the
departnent under this section retains the original priority date for
the water right and is not subject to an instreamflow rule that has a
junior priority date. Wen inplenenting the requirenent to not inpair
existing water rights during a change, transfer, or anendnent of a
water right certificate under RCW 90.03.380 or 90.44.100, the
departnent may condition the exercise of the water right, with the
consent of the certificate holder, in order to avoid inpairnent of an
instreamflowright and to authorize the requested change, transfer, or
anmendnent .

(6) After the effective date of this section, the departnent shal
issue a new certificate under subsection (1) of this section only for
the perfected portion of a water right as denonstrated through actual
beneficial use of water.
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Sec. 7. RCW90.03.260 and 1987 ¢ 109 s 84 are each anended to read
as follows:

(1) Each application for permt to appropriate water shall set
forth the name and post office address of the applicant, the source of
wat er supply, the nature and anount of the proposed use, the tine
during which water wll be required each year, the location and
description of the proposed ditch, canal, or other work, the tinme
wi thin which the conpletion of the construction and the tinme for the
conplete application of the water to the proposed use.

(2) I'f for agricultural purposes, ((+)) the application shall give
the | egal subdivision of the land and the acreage to be irrigated, as
near as nmay be, and the anmount of water expressed in acre feet to be
supplied per season. |If for power purposes, it shall give the nature
of the works by neans of which the power is to be devel oped, the head
and anount of water to be utilized, and the uses to which the power is
to be applied.

(3) If for construction of a reservoir, ((+)) the application
shall give the height of the dam the capacity of the reservoir, and
the uses to be made of the inpounded waters.

(4) 1f for comunity or nmultiple donestic water supply, the
application shall give the projected nunber of service connections
sought to be served. However, for a nmunicipal water supplier that has
an approved water system plan under chapter 43.20 RCWincluding a water
system plan that is part of a coordinated water system plan approved
under chapter 70.116 RCW that specifies a maxi num nunber of service
connections, the service connection fiqure in the application or any
subsequent water right docunent is not an attribute limting exercise
of the water right.

(5) If for nmunicipal water supply, ((+)) the application shal
give the present population to be served, and, as near as may be
estimated, the future requirenent of the nunicipality. However, for a
nmuni ci pal water supplier that has an approved water system plan under
chapter 43.20 RCW including a water system plan that is part of a
coordinated water system plan approved under chapter 70.116 RCW t hat
specifies a maxinmum population, the population figures in the
application or any subsequent water right docunent are not an attribute
limting exercise of the water right.
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(6) If for mning purposes, ((++)) the application shall give the
nature of the mnes to be served and the nethod of supplying and
utilizing the water; also their location by |egal subdivisions.

(7) Al applications shall be acconpanied by such nmaps and
drawi ngs, in duplicate, and such other data, as may be required by the
departnent, and such acconpanyi ng data shall be considered as a part of
t he application.

Sec. 8. RCW90.03.386 and 1991 ¢ 350 s 2 are each anended to read
as follows:

(1) Wthin service areas established pursuant to chapter((s)) 43. 20
((and)) or 70.116 RCW the departnent of ecology and the departnent of
health shall coordi nate approval procedures to ensure conpliance and
consi stency with the approved water system pl an.

(2) For a nmunicipal water supplier that has an approved water
system pl an under chapter 43.20 RCWincluding a water system plan that
is part of a coordinated water system plan approved under chapter
70.116 RCWthat specifies a maxi rumnunber of service connections to be
served under the approved water system plan, the nmaxi nrum nunber of
service connections or maxi num population to be served specified on a
water right application, permt, or certificate are not an attribute
limting exercise of the water right.

(3) For the purposes of subsections (4) and (5) of this section
the appropriate authority for service area approvals is the departnent
of health. Where the departnent of health has approved a coordinhated
wat er system plan under RCW 70.116.060(2), the appropriate authority
may also be the local legislative authority.

(4) The effect of the departnent of health's approval of a water
system plan or water system plan anendnent that describes a nunicipa
wat er supplier's service area under chapter 43.20 RCW or the loca
legislative authority's approval of service area boundaries in
accordance with procedures adopted pursuant to chapter 70.116 RCW is
that the place of use of a surface water right or ground water right
used by the nmunicipal water supplier is equivalent to, and coexi stent
with, the approved service area provided that no inpairnent is found
under the procedures in subsection (5) of this section.

(5) If a municipal water supplier wants the place of use of a water
right in its possession to be equivalent to and coexistent with their
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approved service area, the water right holder shall, within thirty days
after submtting the request for service area approval to the
appropriate authority as described in subsection (3) of this section,
notify the departnent and publish notice as prescribed in the case of
an original water right application in RCW90.03. 280.

(a) The notice nust state that any person who believes that a water
right will be inpaired as a result of the application of this section
must submt a witten claim of inpairnent to the departnent wthin
thirty days of the last date of publication.

(b) If noinpairnent clains are submtted within the specified tine
period, the service area approval by the appropriate authority as
described in subsection (3) of this section has the effect of
confirmng that the place of use of the water right used to supply
water to the service area is equivalent to and coexistent with the
approved service area.

(c) If one or nore inpairnent claim is submtted within the

specified time period, the departnent shall proceed to mmke a
determination reqgarding the inpairnent claim or clains within sixty
days of receipt of the claimor clains. The departnent shall issue its

determnation in witing, stating either that it finds that there wl]l
be inpairnent (a "finding of inpairnent”) or that it finds there wll
not be inpairnent (a "finding of no inpairnment"). The departnent of
ecology's witten determnation may be appealed to the pollution
control hearings board as provided in chapter 43.21B RCW

(d) Final resolution of an inpairnment claim occurs at the
expiration of the appeal period following a final determ nation by the
departnent, the pollution control hearings board, and any review ng
court. If the appropriate authority as described in subsection (3) of
this section approves the service area for which an inpairnent claim
has been filed but has not yet been finally resolved or for which final
resolution is a finding of inpairnent, approval has no effect on
whether the place of use is equivalent to and coexistent with the
approved service area. Upon final resolution of an inpairnent claim
that results in a finding of no inpairnent, the place of use of the
water right is equivalent to and coexistent with the service area
approved by the appropriate authority as described in subsection (3) of
this section.
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(e) An inpairnent claim based on alleged inpairnent to either an
instreamfl ow established by rule or a water right held by the state in
trust for instreamfl ow purposes may only be asserted by the depart nent
or the departnent of fish and wildlife.

(6) A nmunicipal water supplier shall inplenent cost-effective water
conservation in accordance with its approved water system plan and
shall make full utilization of the conserved water before utilizing any
inchoate portion of water right certificates it may hold. When
establishing or extending a surface or ground water right construction
schedule under RCW 90.03.320, the departnent shall take into
consideration the public water systemis use of conserved water.

NEW SECTION. Sec. 9. A new section is added to chapter 43.20 RCW
to read as foll ows:

The effect of a departnent approval of a water system plan or water
system pl an anendnent under this chapter is that the place of use of a
surface water right or ground water right used by the nunicipal water
supplier is equivalent to, and coexistent with, the service area
described in the systenm s water system pl an provi ded that no inpairnent
is found under the procedures in RCW90.03. 386(5).

NEW SECTION. Sec. 10. A new section is added to chapter 70.116
RCWto read as foll ows:

The effect of approval by the local legislative authority of a
service area change for a public water system subject to a coordi nat ed
wat er system pl an approved under this chapter is that the place of use
of a surface water right or ground water right used by the nunici pal
wat er supplier is equivalent to, and coexistent with, the service area
described in the systenm s water system pl an provi ded that no inpairnent
is found under the procedures in RCW90.03. 386(5).

Sec. 11. RCW43.20.250 and 2002 ¢ 161 s 1 are each anended to read
as follows:

(1) Except as provided in subsection (2) of this section, for any
new or revised water system plan submtted for review under this
chapter, the departnent shall review and either approve, conditionally
approve, reject, or request anmendnents within ninety days of the
recei pt of the submi ssion of the plan. The departnent may extend this
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ninety-day tinme limtation for new submttals by up to an additiona

ninety days if insufficient tinme exists to adequately review the
general conprehensive plan. For rejections of plans or extensions of
the tinmeline, the departnent shall provide in witing, to the person or
entity submtting the plan, the reason for such action. In addition

the person or entity submtting the plan and the departnent may
mutually agree to an extension of the deadlines contained in this
section.

(2) The tine limtations set forth in subsection (1) of this
section do not apply to any new or revised water system plan that is
subject to the requirenents of RCW 90.03.386(3) if a claim of
inpairnent is filed wwth the departnent of ecol ogy.

NEW SECTION. Sec. 12. A new section is added to chapter 70.119A
RCWto read as foll ows:

The departnent shall:

(1) Develop water use efficiency requirenments designed to ensure
efficient use of water while maintaining systemfinancial viability and
inprove affordability of supplies. Water use efficiency requirenents
must include conservation planning requirenents, water |oss standards,
and procedures by which public water systens establish and adopt water
conservation objectives.

(2) Establish an advisory conmmttee to assist the departnent in
devel oping rules for water use efficiency. The advisory commttee nust
include representatives from public water system custoners,
envi ronnent al i nt er est gr oups, busi ness interests gr oups, a
representative cross section of public water systens required to
prepare water conservation prograns as part of their water system
pl ans, tribal governnents, the departnent of ecology, and any other
menbers determ ned necessary by the departnent.

(3) Provide technical assistance upon request to public water
systens and | ocal governnents regardi ng water conservation, including,
but not limted to, devel opnent of best nanagenent practices for water
conservati on prograns, conservation |andscape ordi hances, conservation
rate structures for public water systens, and general public education
prograns on water conservation.

(4) Develop requirenents for the conservation elenent of water
system pl ans, devel oped under chapter 43.20 RCWor required as part of

p. 11 HB 1338
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a coordi nated water system pl an under chapter 70.116 RCW Conservati on
pl anni ng requirenents nust be varied based upon the size of the public
wat er system and nust include, but not be limted to, provisions that
require the purveyor to:

(a) Adopt conservation objectives in accordance wth provisions of
subsection (6) of this section;

(b) I'nplenment all nmeasures determ ned by the public water systemto
be cost-effective and necessary to achieve the systenis water
conservation objectives. Provisions nust allowutilities to select the
best net hods for achieving their conservation objectives. Public water
systens are required to inplenent all conservation neasures that
provi de water from conservation at or bel ow the cost of devel opnent of
new suppl i es;

(c) Evaluate the use of rate structures to encourage conservati on;

(d) Evaluate systens' water |loss and include a detailed plan for
achi eving water |oss standards devel oped under subsection (5) of this
section;

(e) Provide water consunption and source production data sufficient
to evaluate system conservation perfornmance. Reporting periods and
reporting requirenents nmay vary based on the system size. Reporti ng
must include reporting to the departnent and to the public; and

(f) Include water demand forecasts developed in accordance wth
requi renents established by the departnent.

(5) Develop standards for water loss from public water systens.
The standards for public water systens nust consider system size and
wat er system | oss trends.

(6) Establish procedures to be used by public water systens to
establish and adopt water conservation objectives. Procedures nust
i nclude, but not be limted to, provisions for:

(a) Public notification and conduct of public neetings by the
public water system prior to establishing conservation objectives;

(b) Establishing a range of reasonably achievable reductions in
consunption per equivalent residential wunit, or other neasurable
criteria, over tine; and

(c) Est abl i shi ng and revising conservation obj ecti ves.
Consi deration nmust be given to historic conservation perfornmance and
conservation investnent, custoner base denographics, regional climte
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vari ations, instream flow conditions, system financial viability, and
affordability of water rates.

(7) Develop water demand forecast nethodol ogy sufficient to neet
the purposes of subsection (4) of this section and to be used in
determ ni ng reasonably anticipated future needs for the purposes of RCW
90. 03. 330( 2) .

(8) Establish provisions for either w thhol ding approval of system
expansion, or wthholding state funding, or both, in cases where water
systens fail to conply with the provisions of this section.

(9) Adopt rules necessary to inplenent the provision of this
section by Decenber 31, 2005.

Sec. 13. RCW 90.48.495 and 1989 c¢ 348 s 10 are each anended to
read as foll ows:

The departnment of ecology shall require sewer plans to include a
di scussi on of water conservation neasures considered or underway that
would reduce flows to the sewerage system and an analysis of their
antici pated i npact on public sewer service and treatnent capacity. The
plans nust consider the feasibility of providing assistance to
i npl enent wat er conservati on neasures as an alternative to constructing
new or expanded treatnent capacity.

Sec. 14. RCWO90.48.112 and 1997 c 444 s 9 are each anended to read
as follows:

The evaluation of any plans submtted under RCW 90.48.110 nust
i ncl ude consideration of opportunities for the use of reclained water
as defined in RCW 90.46.010. Wastewater plans submtted under RCW
90.48.110 nust include a statenent describing how applicable
reclamation and reuse elenents will be coordinated as required under
RCW 90. 46. 120( 2) .

Sec. 15. RCWO90.46.120 and 1997 c 444 s 1 are each anended to read
as follows:

(1) The owner of a wastewater treatment facility that is reclaimng
water with a permt issued under this chapter has the exclusive right
to any reclainmed water generated by the wastewater treatnent facility.
Use and distribution of the reclaimed water by the owner of the
wastewater treatnent facility is exenpt fromthe permt requirenments of
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RCW90. 03. 250 and 90. 44. 060. Revenues derived fromthe recl ai ned water
facility shall be used only to offset the cost of operation of the
wastewater wutility fund or other applicable source of systemw de
f undi ng.

(2) If the proposed use or uses of reclainmed water are intended to
augnent or replace potable water supplies or create the potential for
t he devel opnent of additional potable water supplies, such use or uses
shall be considered in the devel opnent of the regional water supply
pl an or pl ans addressi ng potabl e water supply service by multiple water
purveyors. The owner of a wastewater treatnent facility that proposes
to reclaimwater shall be included as a participant in the devel opnent
of such regional water supply plan or plans.

(3) Consistent with guidelines to be devel oped by the depart nent of
health, water system plans and coordinated water systens plans
devel oped under chapter 43.20 or 70.116 RCW nust be devel oped and
coordinated to ensure that opportunities for reclained water are
eval uated and that proposals for construction in public rights of way
delineated within the plan consider infrastructure needed to distribute
the reclained water. The requirenents of this subsection (3) do not
apply to water system plans devel oped under chapter 43.20 RCW for
utilities serving less than one thousand service connections.

NEW SECTION. Sec. 16. A new section is added to chapter 90. 03 RCW
to read as foll ows:

(1) The right to use water under an wunperfected nunicipal,
community donestic, or nultiple domestic water right or a portion
thereof held by a municipal water supplier nmay be changed or
transferred, in the sanme manner as is provided in RCW90.03.380, if the
change or transfer:

(a) Is subject to stream flow protection or restoration
requirenents related to inplenenting a watershed plan approved under
chapter 90.82 RCWor RCW90. 54. 040(1), based on the proportionate share
of the water wuser's effects on environnental resources, including
i nstream f | ows;

(b) Is subject to stream flow protection or restoration
requi renents contained in an approved habitat conservation plan,
f eder al ener gy regul atory conmm ssion hydr opower |i cense, or
conprehensive irrigation district nmanagenent plan;
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(c) Is subject to a water rmanagenent environnmental contract
establ i shed under section 20 or 21 of this act; or

(d) Is needed to resolve or alleviate a public health or safety
energency caused by a failing public water supply system currently
provi di ng potable water to existing users.

(2) To qualify for a change or transfer of right wunder the
provi sions of subsection (1)(a) or (b) of this section, the public
wat er system operated by the applicant nunicipal water supplier nmust be
certified by the state departnent of health to be in conpliance with
wat er conservation standards specified by the departnent of health as
t hose standards may be anended in the future.

(3) To qualify for a change or transfer of right wunder the
provi sions of subsection (1)(d) of this section, an application for
change or transfer of the wunperfected water right mnust be filed
specifically to correct the actual or anticipated cause or causes of
the public water systemfailure. |nadequate water rights for a public
wat er system to serve existing hook-ups or to accommopdate future
popul ation growh or other future uses do not constitute a public
health or safety energency. To be considered a failing public water
system the departnent of health, in consultation with the departnent
and the local health authority, nust nake a determ nation that the
system neets one or nore of the follow ng conditions:

(a) A public water system has failed, or is in danger of failing
wthin two years, to neet state board of health standards for the
delivery of potable water to existing users in adequate quantity or
quality to neet basic human drinking, cooking, and sanitation needs;

(b) The current water source has failed or will fail so that the
public water system is or wll becone incapable of exercising its
exi sting water rights to neet existing needs for drinking, cooking, and
sani tation purposes after all reasonabl e conservation efforts have been
i npl enent ed; or

(c) A change in source is required to neet drinking water quality
standards and avoid unreasonable treatnment costs, or the state
departnment of health determnes that the existing source of supply is
unaccept abl e for human use.

NEW SECTION. Sec. 17. A new section is added to chapter 90.44 RCW
to read as foll ows:
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(1) The purpose of use of an unperfected water right for nunicipal,
community donmestic, or nultiple donestic use, or a portion thereof,
hel d by a munici pal water supplier may be changed or transferred in the
same manner as is provided in RCW90.44.100, if the change or transfer:

(a) Is subject to stream flow protection or restoration
requirenents related to inplenenting a watershed plan approved under
chapter 90.82 RCWor RCW90. 54.040(1), based on the proportionate share
of the water wuser's effects on environnental resources, including
i nstream f | ows;

(b) Is subject to stream flow protection or restoration
requi renents contained in an approved habitat conservation plan,
f eder al ener gy regul atory conmm ssion hydr opower | i cense, or
conprehensive irrigation district managenent plan;

(c) Is subject to a water managenent environnmental contract
establ i shed under section 20 or 21 of this act; or

(d) Is needed to resolve or alleviate a public health or safety
energency caused by a failing public water supply system currently
provi di ng potable water to existing users.

(2) To qualify for a change or transfer of right wunder the
provi sions of subsection (1)(a) or (b) of this section, the public
wat er system operated by the applicant nunicipal water supplier nmust be
certified by the state departnment of health to be in conpliance with
wat er conservation standards specified by the departnent of health as
t hose standards may be anended in the future.

(3) To qualify for a change or transfer of right wunder the
provi sions of subsection (1)(d) of this section, an application for
change or transfer of the wunperfected water right mnust be filed
specifically to correct the actual or anticipated cause or causes of
the public water systemfailure. |nadequate water rights for a public
wat er system to serve existing hook-ups or to accommopdate future
popul ation growh or other future uses do not constitute a public
health or safety energency. To be considered a failing public water
system the departnent of health, in consultation with the departnent
and the local health authority, nust nake a determ nation that the
system neets one or nore of the follow ng conditions:

(a) A public water system has failed, or is in danger of failing
wthin two years, to neet state board of health standards for the
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delivery of potable water to existing users in adequate quantity or
quality to neet basic human drinking, cooking, and sanitation needs;

(b) The current water source has failed or will fail so that the
public water system is or wll becone incapable of exercising its
exi sting water rights to neet existing needs for drinking, cooking, and
sani tation purposes after all reasonabl e conservation efforts have been
i npl enent ed; or

(c) A change in source is required to neet drinking water quality
standards and avoid unreasonable treatnment costs, or the state
departnment of health determnes that the existing source of supply is
unaccept abl e for human use.

NEW SECTION. Sec. 18. A new section is added to chapter 90. 03 RCW
to read as foll ows:

(1) The departnent may, with the concurrence of the departnent of
fish and wildlife, approve various forns of mtigation to offset a
measur abl e or cal cul ated reduction in streamflow during critical flow
periods that would result from approval of an application for a water
right for nunicipal water supply purposes or an application for change
or transfer of a water right for municipal water supply purposes under
the foll ow ng conditions:

(a)(i) The mtigation nust be requested by the applicant nunici pal
wat er supplier; and (ii) a watershed plan adopted under chapter 90.82
RCW or RCW 90.54.040(1) nust be in effect for the proposed or existing
water source related to the water right, and the requested mtigation
must be consistent with the plan; or

(b) The applicant nust be subject to a water rmanagenent
envi ronnent al contract established under section 20 or 21 of this act.

(2) The applicant nmust denonstrate that effective neasures can be
adopted to avoid or mtigate the stream flow reduction, wutilizing
generally accepted scientific standards to determne as nearly as
possi bl e the actual amount of stream fl ow reduction.

(3) Mtigation mneasures prescribed by the departnent nust be
directly proportional to the inpact caused by the permtted use of
water or change. Elenents of mtigation prescribed by the departnent
may include but are not limted to replacenent of the consuned water
and other actions to preserve or maintain instream val ues, including
nonwat er neasures and neasures at a location other than the stream
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reach where the effects would occur, and may i nclude any conbi nati on of
the followng in addition to any ot her neasures deened effective by the

depart nent:
(a) Streamfl ow augnentation to replace neasured or cal cul ated | oss
of water as a result of a new surface or ground water permt. The

wat er nmust be returned to the water body at a tine and at a point that
will have the required mtigating effect on streamfl ows;

(b) Stream or watershed restoration, installation of vegetation or
runoff controls, preservation or restoration of wetlands, ground water
recharge as preservation or restoration, replacenent of a water source
that has a direct hydraulic connection wwth a surface water body wth
an alternative source that has a |esser or delayed effect upon the
i npacted wat er body, or any other mtigation nmeasures or conbi nation of
measures agreed upon by the departnent and the applicant for a water
right; or

(c) Use of reclainmed water as a replacenent for water authorized
for use under an existing right or permt wthdrawing water from the
sane wat er body.

(4) Mtigation neasures undertaken pursuant to issuing a water
right or a water right change nust incl ude:

(a) Provisions for assurance that mtigation neasures wll be
mai nt ai ned and effective for the duration of the water right; and

(b) Enforcenment neasures through application of financial penalty,
i njunction, or other renmedy provided by | aw.

(5 Mtigation neasures are subject to evaluation regarding their
effectiveness on a periodic basis and should be nodified as necessary
by joint agreenent between the departnent and the water right holder to
mai ntai n the prescribed standard of performance.

(6) Mtigation neasures approved under this section nust not inpair
exi sting water rights.

(7) Any mtigation prescribed by the departnent nust be set forth
in the departnment's report of exam nation for the new or changed water
right. The mtigation requirenents are subject to appeal to the
pol lution control hearings board under chapter 43.21B RCW as part of
an appeal of the report of exam nation.

NEW SECTION. Sec. 19. A new section is added to chapter 90.44 RCW
to read as foll ows:
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The provisions of section 18 of this act apply to issuance of
ground water rights or approval of anmendnents when the right or
amendnment would result in a neasurable or calculated reduction in the
flow of a streamduring a critical flow period.

NEW SECTION. Sec. 20. A new section is added to chapter 90. 03 RCW
to read as foll ows:

(1) The departnent nmay enter into water nmanagenent environnenta
contracts with one or nore nunicipal water suppliers in a watershed to
meet environnental objectives established in a water resource
managenent program adopted under RCW 90.54.040(1) or wunder chapter
90.82 RCW The termof the contracts may not exceed ten years, but the
contracts nmay be renewed or anended upon agreenent of the parties.

(2) Water managenent environnental contracts nust be consistent
Wt h:

(a) Gowmh managenent plans devel oped under chapter 36.70A RCW
where these plans are adopted and in effect;

(b) Water supply plans approved under chapter 43.20 RCW

(c) Coordinated water supply plans approved under chapter 70.116
RCW

(d) Watershed plans adopted under chapter 90.82 RCW or RCW
90.54.040(1); and

(e) Water use efficiency and conservation requirenents and
standards established by the state departnment of health or such
requi renents and standards as are provided in an adopted watershed
pl an, whi chever are the nore stringent.

(3) A water managenent environnmental contract nust:

(a) Require the public water system operated by the participating
muni ci pal water supplier to neet the environnental obligations under
the watershed plan, based on the proportionate share of the public
wat er systenis effect on environnmental resources;

(b) Establish perfornmance neasures and tinelines for nmeasures to be
conpl et ed,;

(c) Provide for nonitoring of stream flows and netering of water
use as needed to ensure that the terns of the contract are net; and

(d) Require annual reports fromthe water users regardi ng contract
per f or mance.

p. 19 HB 1338



© 00 N O Ol WDN P

NNNNNNNRRRPRRRRRRR R
OO 0o A W NPEFP O OO0 ~NOO” OO A WDN PR O

27
28
29
30
31
32
33
34
35
36
37

(4) As needed to inplenent contract activities, the departnent may
provi de or receive funding, or both, under its existing authorities.

(5) The department shall provide opportunity for public review of
a proposed contract before it is executed. The departnent shall make
proposed and executed contracts and annual reports available on the
departnent's internet web site.

(6) The departnent must consult with affected | ocal governnents and
the state departnents of health and fish and wldlife prior to
executing a contract.

(7) Prior to contract execution, the departnent nust conduct a
gover nment -t o- gover nnment consultation with affected tribal governnents.
The nunici pal water suppliers operating the public water systens that
are proposing to enter the contracts must be invited to participate in
the consultations. During these consultations, the departnent and the
muni ci pal water suppliers shall explore the potential interest of the
tribal governnments or governnents in participating in the contract.

(8) Any person aggrieved by the departnment's failure to satisfy the
requi renents in subsection (3) of this section as enbodied in the
departnment's decision to enter a contract under this section may,
within thirty days of the execution of such a contract, appeal the
departnent's decision to the pollution control hearings board under
chapter 43.21B RCW

(9) Any projects inplenented by a nunicipal water system under the
terms of a contract reached under this section may be continued and
mai nt ai ned by the nunicipal water systemafter the contract expires or
i's term nat ed.

NEWSECTION. Sec. 21. A new section is added to chapter 90.82 RCW
to read as foll ows:

(1) The departnents of ecology and fish and wildlife shall solicit
a m ni mum of two areas engaged i n wat ershed pl anni ng under this chapter
or basin or multiple watershed planning under RCW 90.54.040(1) to
voluntarily pilot the water nmanagenent envi ronment al contract
provi sions provided in section 20 of this act prior to conpletion of a
wat ershed plan. At |east one pilot area nust be selected from east of
t he Cascade nountains and at | east one pil ot area nust be selected from
west of the Cascade nountains. The pilot areas selected should be
pl anning areas that are relatively advanced in the devel opnment and

HB 1338 p. 20



© 00 N O Ol WDN P

[ S N O
a A WO N R O

16
17
18
19
20
21

22
23
24
25
26
27
28
29
30
31
32

33
34
35

adoption of a plan. This subsection is not intended to limt the
nunber of areas or entities eligible to participate in the pilot water
managenent environnental contracts.

(2) Any physical water nmanagenent projects inplenented under this
section must first be approved by the watershed planning unit
established wunder this chapter, using the provisions of RCW
90.82.130(1)(a); or by the departnents of ecology and fish and wildlife
in the case of an areas pl anning under RCW 90. 54. 040(1).

(3) Before Decenber 31, 2003, and Decenber 31, 2004, the depart nment
shall report to the appropriate conmttees of the legislature the
results of the inplenentation pilots provided for in subsection (1) of
this section. Based on the experience of the pilot areas, the
departnent shall offer any suggested changes in | aw that woul d i nprove,
facilitate, and maxi m ze the inplenentati on of watershed plans adopted
under this chapter.

NEW SECTI ON. Sec. 22. A new section is added to chapter 90.82 RCW
to read as foll ows:

The depart nent may  not ent er into new water managenent
envi ronnental contracts under section 20 or 21 of this act after July
1, 2008. This section does not apply to the renewal of contracts in
effect prior to that date.

NEW SECTION. Sec. 23. A new section is added to chapter 90. 03 RCW
to read as foll ows:

The departnment shall give priority to processing new water right
applications under RCW 90.03. 290, reservoir permts under RCW
90.03.370, and applications for changes and transfers under RCW
90. 03. 380 through 90.03. 397, whenever necessary to provide for tinely
and effective inplenentation of a watershed plan adopted under chapter
90.82 RCW or RCW 90.54.040(1) or a water nmanagenent environnental
contract authorized under section 20 or 21 of this act. This section
applies only to the sequence of application processing and does not
affect the relative priority date of any resulting water rights.

NEW SECTION. Sec. 24. A new section is added to chapter 90. 03 RCW
to read as foll ows:
The departnment shall give priority to processing new water right
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applications under RCW 90.44.050, and applications for changes and
transfers under RCW 90.44.100 and 90.44.105, whenever necessary to
provide for tinmely and effective inplenentation of a watershed plan
adopted under chapter 90.82 RCW or RCW 90.54.040(1) or a water
managenent environnental contract authorized under section 20 or 21 of
this act. This section applies only to the sequence of application
processing and does not affect the relative priority date of any
resulting water rights.

NEW SECTION. Sec. 25. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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