WAC 192-700-025 How does an employee's use of leave under the
federal Family and Medical Leave Act (FMLA) affect employment restora-
tion rights? (1) An employee 1is entitled to employment restoration
upon returning from:

(a) Family or medical leave under Title 50A RCW (PFML), regard-
less of whether the employee also qualifies for and receives concur-
rent leave under the federal Family and Medical Leave Act of 1993 (Act
Feb. 5, 1993, P.L. 103-3, 107 Stat. 6, as it existed on January 1,
2026 (FMLA)), as provided under RCW 50A.15.110; or

(b) Leave protected by the FMLA, during a period in which the em-
ployee was eligible for benefits under this title but did not apply
for and receive those benefits.

(2) An employee 1s entitled to a combined maximum duration of 16
typical workweeks of leave under subsection (1) of this section taken
during a period described in WAC 192-700-008, except this duration is
extended to 18 typical workweeks if any of the leave was taken as a
result of a serious health condition with a pregnancy resulting in in-
capacity.

(3) If the employee 1is approved for a duration of PFML and the
associated job protection of such leave would result in a combined du-
ration of Jjob protected leave in excess of the maximum duration de-
scribed in subsection (2) of this section, an employer may reduce the
employee's Jjob protection associated with the duration of PFML by a
duration of leave previously taken under FMLA, if the FMLA leave was
taken no more than 52 weeks prior to the leave taken under PFML to the
extent that such a reduction still entitles the employee to the maxi-
mum duration of Jjob protection described in subsection (2) of this
section.

(4) Employers that choose to offset job protection, as described
in subsection (3) of this section, must provide written notice to the
employee in a language understood by the employee and transmitted by a
method reasonably certain to be received promptly by the employee. The
notice must include the following:

(a) That the employer 1is designating and counting the employee's
initial use of leave against the employee's entitlement under FMLA,
including specifying the amount of the entitlement used and remaining,
as estimated by the employer based on information provided by the de-
partment and employee;

(b) The start and end dates of the employer's designated 12-month
leave year under the FMLA;

(c) Since the employee 1is eligible for paid family or medical
leave under this title but is not applying for and receiving benefits,
that the employer is counting the FMLA leave toward the maximum peri-
ods of Jjob protection associated with leave taken under PFML, includ-
ing specifying the start and end dates of FMLA leave, and the total
amount of FMLA leave counting toward those maximum periods, as estima-
ted by the employer based on information provided by the department
and employee; and

(d) That the use of FMLA leave counting against Jjob protection
associated with PFML does not affect the employee's eligibility for
paid family or medical leave benefits under this title.

(5) The notice described in subsection (4) of this section must
be delivered within five business days of the employee requesting or
taking FMLA leave and at least monthly thereafter.

(a) The requirement to provide this notice will cease if:

(1) The employer has applied the maximum amount of FMLA leave to
an employee's PFML job protection; or
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(i1i) The employer does not wish to retain the option to reduce
PFML job protected leave by FMLA job protected leave.

(b) The notice requirement resumes 1f the employee takes addi-
tional FMLA leave and the employer chooses to apply that leave to re-
duce job protection under PFML as described in this section.

(6) An employer that does not comply with the notice requirements
in this section is required to recognize an employee's full employment
restoration rights under PFML regardless of any prior use of leave un-
der FMLA.

(7) An employer may apply FMLA leave toward an employee's Jjob
protection under PFML regardless of whether leave taken under either
program is intermittent or for different qualifying events.

(8) Any investigation of a complaint filed by an employee under
RCW 50A.40.020 that includes an alleged violation of this section will
be based on information the employer had or reasonably should have had
when the employer allegedly committed the unlawful act.

(9) Nothing in this section prevents an employer from adopting
more generous leave or Jjob protection not covered by Title 50A RCW.

Example 1: An employee takes six weeks of leave under FMLA but
does not receive benefits under PFML for the same period. The employer
wishes to retain the right to apply these six weeks of FMLA leave to-
ward a potential future use of paid family or medical leave that would
result in a combined maximum of more than 16 weeks of leave. Leave 1is
not being taken as a result of a serious health condition with a preg-
nancy resulting in incapacity. The employer provides the proper notice
and continues to do so monthly. Six months later, the employee is ap-
proved for 12 weeks of paid family leave to bond with a new child in
the home. The employer notifies the employee that their previous use
of FMLA within the last 52 weeks 1is being applied to Jjob protection
associated with their paid family leave. Because the combined total of
job protection would amount to 18 weeks, the employee would need to
return to work after the 10th week of paid family leave to retain job
protection rights. This would result in a maximum of 16 weeks of job
protection. If the employee elects to remain on paid family leave af-
ter the 10th week, they will still be eligible for PFML benefits, but
the employer would not be required to offer the same or a substantial-
ly similar position of employment when the employee returns to work.

Example 2: An employee takes four weeks of leave under FMLA, but
does not receive paid family or medical leave benefits for the same
period. The employee begins their FMLA leave on March 12, 2026, and
returns to work on April 10, 2026. The employer wishes to retain the
right to apply these four weeks of FMLA leave toward a potential fu-
ture use of paid family or medical leave. The employer provides the
proper notice and continues to do so monthly. On April 2, 2027, the
employee elects to take 16 weeks of paid family and medical leave af-
ter giving birth to a child. The employer notifies the employee that
their previous use of FMLA within the last 12 months is being applied
to job protection associated with their paid family leave. The employ-
er is only able to apply one week of previously used FMLA leave toward
the employee's paid medical leave job protection because the addition-
al FMLA leave occurred more than one year prior to the employee's use
of paid medical leave.

(10) For the purposes of this section, any reference to leave
taken under the federal Family and Medical Leave Act applies regard-
less of whether the employee received payment in the form of employer
paid time off, from a short-term disability benefit plan, or from any
other source during such leave.
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[Statutory Authority: RCW 50A.05.060. WSR 26-01-027, s 192-700-025,
filed 12/5/25, effective 1/1/26.]
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