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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed July 25,2012, 7:55 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 11-
24-093.

Title of Rule and Other Identifying Information: Chap-
ter 388-513 WAC, Client not in own home, institutional med-
ical and chapter 388-515 WAC, Alternative living, institu-
tional medical.

Hearing Location(s): Office Building 2, Lookout Room,
DSHS Headquarters, 1115 Washington, Olympia, WA 98504
(public parking at 11th and Jefferson. A map is available at
http://www1.dshs.wa.gov/msa/rpau/RPAU-OB-2directions.
html), on September 25, 2012, at 10:00 a.m.

Date of Intended Adoption: Not earlier than September
26,2012.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, e-mail DSH-
SRPAURulesCoordinator@dshs.wa.gov, fax (360) 664-
6185, by 5 p.m. on September 25, 2012.

Assistance for Persons with Disabilities: Contact Jenni-
sha Johnson, DSHS rules consultant, by September 4, 2012,
TTY (360) 664-6178 or (360) 664-6094 or by e-mail at jenni
sha.johnson@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules:

*  Combine categorically needy (CN) and medically
needy (MN) home and community-based waiver
eligibility based on approval by Centers for Medi-
care and Medicaid Services.

*  Update excess home equity standard and add for-
mula for increase based on federal standards for Jan-
uary 2011, and ongoing.

* Update federal utility standard used in spousal
deeming.

*  Clarifying reasonable limits for qualifying medical
deductions.

* Update links and references based on program
changes made by economic services administration
(ESA) and health care authority (HCA).

*  Update links and references based on HB 1738 and
HCA medicaid WACs recodified under Title 182
WAC.

¢ Correction of language allowing the federal poverty
level (FPL) as a personal needs allowance (PNA)
for a married individual receiving a home and com-
munity-based waiver, living at home but apart from
the community spouse.

* Add language to the hardship waiver WAC to
include transfers between registered domestic part-
ners or legally married same sex couples up to the
resource amount a married [couple] is allowed for
transfer of resources.

*  Updating references and adding clarifying language.

Reasons Supporting Proposal: See above.
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Statutory Authority for Adoption: RCW 74.04.050,
74.04.057, 74.08.090, and 74.09.530.

Statute Being Implemented: RCW 74.04.050, 74.04.-
057, 74.08.090, and 74.09.530.

Rule is necessary because of federal law, C.F.R. Title 42:
435.725; 435.217; 435.733. Section 6014 of the Deficit
Reduction Act of 2005.

Name of Proponent: Department of social and health
services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Lori Rolley, P.O. Box
45600, Olympia, WA 98504-5600, (360) 725-2271.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The preparation of a
small business impact statement is not required, as no new
costs will be imposed on small businesses or nonprofits as a
result of this rule amendment.

A cost-benefit analysis is not required under RCW
34.05.328. [Rules] are exempt per RCW 34.05.328 (5)(b)(v),
rules the content of which is explicitly and specifically dic-
tated by statute.

July 19,2012

Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 04-18-054,
filed 8/27/04, effective 9/27/04)

WAC 388-513-1301 Definitions related to long-term
care (LTC) services. This section defines the meaning of
certain terms used in chapters 388-513 and 388-515 WAC.
Within these chapters, institutional, waiver, and hospice ser-
vices are referred to collectively as LTC services. Other
terms related to LTC services that also apply to other pro-
grams are found in the sections in which they are used.

Additional medical definitions that are not specific to
LTC services can be found in WAC 182-500-0005 through
182-500-0110 Medical definitions.

Definitions of terms used in certain rules that regulate
LTC programs are as follows:

“'Sks.fef ehaf.ﬁ.s .)h)e require-extra-help-beeause-of a-handi
"Adequate consideration" means the reasonable value

of the goods or services received in exchange for transferred
property approximates the reasonable value of the property

transferred.

" Alternate living facility (ALF)" means one of the fol-
lowing community residential facilities that are contracted
with the department to provide certain services:

(1) Adult family home (AFH), a licensed family home
that provides its residents with personal care and board and
room for two to six adults unrelated to the person(s) provid-
ing the care. Licensed as an adult family home under chapter
70.128 RCW.

(2) Adult residential care facility (ARC) (formerly
known as a CCF) is a licensed facility that provides its resi-
dents with shelter, food, household maintenance, personal
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care and supervision. Licensed as an assisted living under
chapter 18.20 RCW.

(3) Adult residential rehabilitation center (ARRC)
described in WAC 388-865-0235 or adult residential treat-
ment facility (ARTF)((;&)) described in WAC 388-865-0465
are licensed ((faetlity)) facilities that provides ((its)) their res-
idents with twenty-four hour residential care for impairments
related to mental illness.

(4) Assisted living facility (AL), a licensed facility for
aged and disabled low-income persons with functional dis-
abilities. COPES eligible clients are often placed in assisted
living. Licensed as an assisted living facility under chapter
18.20 RCW.

(5) Division of developmental disabilities (DDD) group
home (GH), a licensed facility that provides its residents with
twenty-four hour supervision. Depending on the size, a DDD
group home may be licensed as an adult family home under
chapter 70.128 RCW or an assisted living facility under chap-
ter 18.20 RCW. Group homes provide community residen-
tial instruction, supports, and services to two or more clients
who are unrelated to the provider.

(6) Enhanced adult residential care facility (EARC), a
licensed facility that provides its residents with those services
provided in an ARC, in addition to those required because of
the client's special needs. Licensed as an assisted living facil-
ity under chapter 18.20 RCW.

"Authorization date" means the date payment begins
for long-term care services described in WAC 388-106-0045.

"CARE assessment" means the evaluation process
defined in chapter 388-106 WAC used by a department des-
ignated social services worker or a case manager to determine
the client's need for long-term care services.

"Clothing and personal incidentals (CPI)" means the

((same-as—personal-needs-allowanee (PNA)-which-is-defined
later-in-this-seetion)) cash payment issued by the department

for clothing and personal items for individuals living in an
ALF described in WAC 388-478-0045 or medical institution
described in WAC 388-478-0040.

"Community options program entry system
(COPES)" means a medicaid waiver program described in
chapter 388-106 WAC that provides an aged or disabled per-
son assessed as needing nursing facility care with the option
to remain at home or in an alternate living facility (ALF).

"Community spouse (CS)" means a person who ((dees

B

¥iees)):

(1) Does not reside in a medical institution; and

(2) Is legally married to a client who resides in a medical
institution or receives services from a home and community-
based (HCB) waiver program. A person is considered mar-
ried if not divorced, even when physically or legally sepa-
rated from his or her spouse.

"Community spouse excess shelter' means the excess
shelter standard is used to calculate whether a community
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spouse qualifies for the community spouse maintenance
allowance because of high shelter costs. The federal maxi-

mum standard that is used to calculate the amount is found at:
http://www.dshs.wa.gov/manuals/eaz/sections/Long

TermCare/LTCstandardspna.shtml.

"Community spouse income and family allocation"
means:

(1) The community spouse income standard is used
when there is a community spouse. It is used when determin-
ing the total allocation for the community spouse from the
institutional spouse's income.

(2) The family allocation income standard is used when
a dependent resides with the community spouse. This
amount is deducted from an institutional spouse's payment
for their cost of care to help support the dependent. The fed-
eral maximum standard that is used to calculate the amount
can be found at: http://www.dshs.wa.gov/manuals/eaz/sec

tions/LongTermCare/L TCstandardspna.shtml.

'

'Community spouse maintenance allocation' means
an amount deducted from an institutional spouse's payment

toward their cost of care in order for the community spouse to
have enough income to pay their shelter costs. This is a com-
bination of the community spouse income allocation and the
community spouse excess shelter calculation. The federal
maximum standard that is used to calculate the amount can be
found at:

"Community spouse resource allocation (CSRA)"
means the resource amount the community spouse is allowed.
A community spouse resource evaluation is completed to
determine if the standard is more than the state standard up to

"Community spouse resource evaluation' means a
review of the couple owned at the start of the current period
of institutional status. This review may result in a resource
standard for the community spouse that is higher than the
state standard.

"Community spouse transfer maximum' means the
federal maximum standard that is used to determine the com-
munity spouse resource allocation (CSRA). This standard is
found at: http://www.dshs.wa.gov/manuals/eaz/sec-

tions/LongTermCare/LTCstandardspna.shtml.

"DDD waiver" means medicaid waiver programs
described in chapter 388-845 WAC that provide home and
community-based services as an alternative to an intermedi-
ate care facility for the ((mentallyretarded-HCE-MR))) intel-
lectually disabled (ICF-ID) to persons determined eligible for
services from DDD. ((Fhere-are-fourwaivers-administered-by
DD b:Basie; Basie Phus;-Core-and-Community Protection:))

"Dependent" means an individual who is financially
dependent upon another for his well being as defined by

financial responsibility regulations for the program. For the
purposes of long-term care, rules allow allocation in post eli-
gibility to a dependent. If the dependent is eighteen years or
older and being claimed as a dependent for income tax pur-
poses. a dependent allocation can be considered. This can
include an adult child, a dependent parent or a dependent sib-
ling.

"Equity" means the equity of real or personal property
is the fair market value (see definition below) less any
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encumbrances (mortgages, liens, or judgments) on the prop-
erty.

"Exception to rule (ETR)'" means a waiver by the sec-
retary's designee to a department policy for a specific client
experiencing an undue hardship because of the policy. The
waiver may not be contrary to law.

"Fair market value (FMV)" means the price an asset
may reasonably be expected to sell for on the ((feeal)) open
market at the time of transfer or assignment. ((A—transfer-of
EMV0))

"Federal benefit rate (FBR)" means the basic benefit
amount the Social Security administration (SSA) pays to cli-
ents who are eligible for the supplemental security income
(SSI) program.

"Home and community based services'" (HCBS
means services provided in the home or a residential setting
to individuals assessed by the department.

"Home and community based (HCB) waiver pro-

grams" means section 1915(c) of the social security act

enables states to request a waiver of applicable federal med-
icaid requirements to provide enhanced community support
services to those medicaid beneficiaries who would other-
wise require the level of care provided in a hospital, nursing
facility or intermediate care facility for the intellectually dis-
abled (ICF-ID).

"Initial eligibility" means part one of institutional med-
ical eligibility for long-term care services. Once resource and

general eligibility is met, the gross nonexcluded income is
compared to three hundred percent of the federal benefit rate
(FBR) for a determination of CN or MN coverage.

"Institutional services" means services paid for by

medlcald or state ((paymeﬂ{)) funds and prov1ded ina ((ﬂufs-

))
medical institution, through a home and community based
(HCB) waiver or program of all-inclusive care for the elderly
(PACE).

"Institutional status' means what is described in WAC
388-513-1320.

"Institutionalized client" means a client who has
attained institutional status as described in WAC 388-513-
1320.

"Institutionalized spouse" means ((a—elient—-whohas

1320-and-isHegally-married-to-aperson-whe-isnet-aninstitu-
tionalized-elent)) legally married person who has attained
institutional status as described in chapter 388-513 WAC,
and receives services in a medical institution or from a home
and community based waiver program described in chapter
388-513 and 388-515 WAC. A person is considered married
if not divorced, even when physically or legally separated
from his or her spouse.

"Legally married" means persons legally married to
each other under provision of Washington state law. Wash-
ington recognizes other states' legal and common-law mar-
riages. Persons are considered married if they are not
divorced, even when they are physically or legally separated.

"Likely to reside' means a determination by the depart-
ment that a client is reasonably expected to remain in a med-
ical ((faetlity)) institution for thirty consecutive days. Once

[3]
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made, the determination stands, even if the client does not
actually remain in the facility for that length of time.

"Look-back period" means the number of months prior
to the month of application for LTC services that the depart-
ment will consider for transfer of assets.

"Maintenance needs amount" means a monthly
income amount a client keeps as a personal needs allowance
or that is allocated to a spouse or dependent family member

who lives in the client's home. (See community spouse main-
tenance allocation and community spouse income and family
allocation).

(("Medieally intensive—ehildren (1\4-1@)" program

)) "Medic-

OBRA-pregram-deseribed - WAC388-515-1510
aid personal care (MPC)" means a medicaid state plan pro-
gram authorized under RCW 74.09.520. Clients eligible for

this program may receive personal care in their own home or
in a residential facility. Financial eligibility is based on a cli-
ent receiving a noninstitutional categorically needy (CN)
medical program.

"Noninstitutional medical assistance" means any
medical benefits ((previded-by-medicaid-orstate-funded-pro-

grams-that-denetinelade LFC—serviees)) or programs not
authorized under chapter 388-513 or 388-515 WAC. The

exception is WAC 388-513-1305 noninstitutional SST related
clients living in an ALF.

"Participation" means the amount a client is responsi-
ble to pay each month toward the total cost of care they
receive each month. It is the amount remaining after subtract-
ing allowable deductions and allocations from available
monthly income. Individuals receiving services in an ALF

pay room and board in addition to calculated participation.
Participation is the result of the post-eligibility process used
in institutional and HCB waiver eligibility.

"Penalty period' means a period of time for which a
client is not eligible to receive LTC services due to asset
transfers.

"Personal needs allowance (PNA)" means a standard
allowance for clothing and other personal needs for long-

term care clients who live in a medical institution or alternate
living facility, or at home. ((Fhis-allesvaneeissemetimes

((" " M n n
]89; ] 1 . ]. .]] g S .]S . .))

"Short stay" means a person who has entered a medical
((faetlity)) institution but is not likely to remain institutional-
ized for thirty consecutive days.
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"Special income level (SIL)" means the monthly
income standard for the categorically needy (CN) program
that is three hundred percent of the SSI federal benefit rate
(FBR).

'Spousal impoverishment' means financial provisions
to protect income and assets of the noninstitutional (commu-

nity spouse) through income and resource allowances. The
spousal allocation process is used to discourage the impover-
ishment of a spouse due to the need for LTC services by their
husband or wife. That law and those that have extended
and/or amended it are referred to as spousal impoverishment
legislation. (Section 1924 of the Social Security Act).

""State spousal resource standard" means minimum
resource standard allowed for a community spouse. (See
community spouse resource transfer maximum).

"Swing bed" means a bed in a ((mediealfaetlity)) criti-
cal access hospital that is contracted to be used as ((beth))
either a hospital ((and)) or a nursing facility bed based on the
need of the individual.

"Third party resource (TPR)" means a resource where
the purpose of the payment is for payment of assistance of
daily living or medical services or personal care. Third party
resources are described in WAC 182-501-0200. The depart-
ment is considered the payer of last resort as described in
WAC 182-502-0100.

"Transfer of a resource or asset" means ((any-aet-or

. : N ,
fa]ﬂt“ El to .ﬂl“ by-ap NN .ﬁsmffh e Eﬁ.ﬁ [Ei“m
sen)) changing ownership or title of an asset such as income,
real property, or personal property by one of the following:

(1) An intentional act that changes ownership or title; or

(2) A failure to act that results in a change of ownership
or title.

"Transfer date for real property or interest in real
property' means:

(1) The date of transfer for real property is the day the
deed is signed by the grantor if the deed is recorded; or

(2) The date of transfer for real property is the day the
signed deed is delivered to the grantee.

"Transfer month' means the calendar month in which
resources were legally transferred.

"Uncompensated value" means the fair market value
(FMV) of an asset at the time of transfer minus the value of
compensation the person receives in exchange for the asset.

"Undue hardship" means the person is not able to meet
shelter, food, clothing, or health needs. Clients who are
denied or terminated from LTC services due to a transfer of
asset penalty or having excess home equity may apply for an
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"Veterans benefits' means different types of benefits
paid by the federal Department of Veterans Affairs (VA).
Some may include additional allowances for:

(1) Aid and attendance for an individual needing regular
help from another person with activities of daily living;

(2) "Housebound" for an individual who, when without
assistance from another person, is confined to the home;

(3) Improved pension, the newest type of VA disability
pension, available to veterans and their survivors whose
income from other sources (including service connected dis-
ability) is below the improved pension amount; ((ef))

(4) Unusual medical expenses (UME), determined by the
VA based on the amount of unreimbursed medical expenses
reported by the person who receives a needs-based benefit.
The VA can use UME to reduce countable income to allow
the person to receive a higher monthly VA payment, a one-
time adjustment payment, or both;

(5) Dependent allowance veteran's payments made to, or
on behalf of, spouses of veterans or children regardless of
their ages or marital status. Any portion of a veteran's pay-
ment that is designated as the dependent's income is count-
able income to the dependent; or

(6) Special monthly compensation (SMC). Extra benefit
paid to a veteran in addition to the regular disability compen-
sation to a veteran who, as a result of military service,
incurred the loss or loss of use of specific organs or extremi-
ties.

"Waiver programs/services" means programs for
which the federal government authorizes exceptions to fed-
eral medicaid rules. Such programs provide to an eligible cli-
ent a variety of services not normally covered under medic-
aid. In Washington State, home and community based (HCB)

waiver programs are ((DBDD-waivers; COPES-MIC,and
OBRA)) authorized by the division of developmental disabil-
ities (DDD), or home and community services (HCS).

AMENDATORY SECTION (Amending WSR 06-07-077,
filed 3/13/06, effective 4/13/06)

WAC 388-513-1305 Determining eligibility for non-
institutional medical assistance in an alternate living
facility (ALF). This section describes how the department
defines the monthly income standard and uses it to determine
eligibility for noninstitutional medical assistance for a client
who lives in a department-contracted ALF. Refer to WAC
388-478-0045 for the personal needs allowance (PNA)
amount that applies in this rule.

(1) The eligibility criteria for noninstitutional medical
assistance in an ALF follows SSI-related medical rule

undue hardship waiver based on criteria described in WAC

described in WAC 182-512-0050 through 182-512-0960

388-513-1367.

"Value of compensation received" means the consid-
eration the purchaser pays or agrees to pay. Compensation
includes:

(1) All money, real or personal property, food, shelter, or
services the person receives under a legally enforceable pur-
chase agreement whereby the person transfers the asset; and

(2) The payment or assumption of a legal debt the seller
owes in exchange for the asset.

Proposed
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with the exception of the higher medical standard based on
the daily rate described in subsection (3).

(2) Alternate living facilities (AFH) include the follow-

ing:

(a) An adult family home (AFH), a licensed family home
that provides its residents with personal care and board and
room for two to six adults unrelated to the person(s) provid-
ing the care. Licensed as an adult family home under chapter
70.128 RCW and chapter 388-76 WAC,;
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(b) An adult residential care facility (ARC)(formally
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478-0045. Follow MN rules described in chapter 388-519

known as a CCF) is a licensed facility that provides its resi-

WAC.

dents with shelter, food, household maintenance, personal
care and supervision. Licensed as an assisted living facility

under chapter 18.20 RCW and chapter 388-78A WAC;

(c) An adult residential rehabilitation center (ARRC)
described in WAC 388-865-0235 or adult residential treat-
ment facility (ARTF) described in WAC 388-865-0465.
These are licensed facilities that provide its residents with
twenty-four hour residential care for impairments related to
mental illness;

(d (¢ )
Assisted living facility (AL), a licensed facility for aged and
disabled low-income persons with functional disabilities.

(3 e o fe ST

medieal-assistanee-under-the-general-assistance{GA)pre-
eram-equalsthe GAerant standard-deseribedin WAC 388-
478-60452))

(5) The depa'rtm‘ent '((detefm'g&es—a—e'ﬁeﬂt—'s—neﬁexe}uded

. . .
IE“}::S Eﬁ.li.m}E;EEJ?FEEE (GA)-ane EmFI E“f.? ESIS.‘E“?EE for
388-470-WAC:and

by SSt-related-medical program-as-deseribed-in-echapter
388-475-WAKL)) approves CN noninstitutional medical assis-
tance for a period of up to twelve months for a client who is

COPES eligible clients are often placed in assisted living.

SSI-related as described in WAC 182-512-0050, if:

Licensed as an assisted living facility under chapter 18.20
RCW and chapter 388-78A WAC;

() ((Amrassisted-ivingfaetlity-(Al))) Division of devel-

opmental disabilities (DDD) group home (GH), a licensed

(a) The client's nonexcluded resources do not exceed the

standard described in WAC 388-513-1350(1); and

(b) The client's nonexcluded income does not exceed the
CN standard described in subsection (3) of this section. SSI

facility that provides its residents with twenty-four hour

related program as described in chapter 182-512 WAC.

supervision. Depending on size of a DDD group home may
be licensed as an adult family home under chapter 70.128
RCW or a boarding home under chapter 18.20 RCW. Group
home means a residence that is licensed as either an assisted
living facility or an adult family home by the department
under chapters 388-78A or 388-76 WAC. Group homes pro-
vide community residential instruction, supports, and ser-
vices to two or more clients who are unrelated to the pro-
vider; and

& (« I ¢ dovel | dicobilitios (DDE

f ] L adul dential ity AEARC).
2))) Enhanced adult residential care facility (EARC), a

licensed facility that provides its residents with those services
provided in an ARC, in addition to those required because of
the client's special needs. Licensed as an assisted living facil-

ity under chapter 18.20 RCW.
(3) The monthly income standard for noninstitutional
medical assistance under the categorically needy (CN) pro-

gram ((%h—&t—e&nﬂe{—exeeed—me—speerai—meeme—}evel—es{lr}

3})) has two steps:
(a) The gross nonexcluded monthly income cannot

(6) The department ((determines—a—clent'snonexehaded

(a)-Chapter 388-450-WACHor GAand TANE programs:
and

b)-Chapter 388-475-WAC-and-WAC388-506-0620-fer
SSt-related-medieal programs)) approves MN noninstitu-

tional medical assistance for a period of months described in
chapter 182-504 WAC for an SSI-related client, if:

(a) The client's nonexcluded resources do not exceed the
standard described in WAC 388-513-1350(1); and

(b) The client satisfies any spenddown liability as
described in chapter 182-519 WAC.

(7). The department. ((appfeves—GN—ﬂeﬂms&t&Heﬂal—med-

seetton{6)rdoesnetexeeedthe- CN-standard-deseribed-t-sub-
seetton+2))) determines eligibility for a cash grant for indi-
viduals residing in an alternate living facility using the fol-
lowing program rules:

(a) WAC 388-400-0005 temporary assistance for needy
families (TANF);

(b) WAC 388-400-0060 aged, blind, disabled (ABD)
cash benefit;

exceed the special income level (SIL) which is three hundred
percent of the federal benefit rate (FBR); and

(b) The countable income cannot be greater than the
department contracted daily rate times thirty-one days, plus
the thirty-eight dollars and eighty-four cents PNA/CPI
described in WAC 388-478-0045.

(4) The monthly income standard for noninstitutional
medical assistance under the medically needy (MN) program

equals the private facility daily rate ((based-en-a-thirty-one-

day-menth)) times thirty one days, plus the thirty-eight dol-
lars and eight-four cents PNA/CPI described in WAC 388-

(c) WAC 388-400-0030 refugee assistance.
(8) The ((department—approves—MN-—neninstitutional

by—The—chent——satisfies—any—spenddewn—tabtity—as
deseribed-in-chapter 388-519-WAL)) client described in sub-
section (7) residing in an adult family home (AFH) receives a

grant based on a payment standard described in WAC 388-

[5]
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478-0033 due to an obligation to pay shelter costs to the adult
family home. The client keeps a CPI in the amount of thirty-
eight dollars and eighty-four cents described in WAC 388-

478-0045 and pays the remainder of the grant to the adult
family home as room and board.

(9) The ((department-apprevesGA—andTANFnoninst-

tutional-medieal-assistance-foraperiod-ef months-deseribed
in-chapter 388-41-6-WAL)) client described in subsection (7)
residing in an ALF described in subsections (2)(b), (c), (d).

e or all nonadult family home residential settings
keeps the thirty-eight dollars and eighty-four cents CPI
amount based on WAC 388-478-0045.

(10) The client described in ((subsee&eﬂs—@—aﬂd—@-)
faetlity for beard-andreem)) (3) and receiving medicaid per-

sonal care (MPC) from the department keeps sixty-two dol-
lars and seventy-nine cents as a PNA and pays the remainder
of their income to the ALF for room and board and personal
care.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 10-01-158,
filed 12/22/09, effective 1/22/10)

WAC 388-513-1315 Eligibility for long-term care
(institutional, waiver, and hospice) services. This section
describes how the department determines a client's eligibility
for medical for clients residing in a medical institution, on a
waiver, or receiving hospice services under the categorically
needy (CN) or medically needy (MN) programs. Also
described are the eligibility requirements for these services
under the ((general-assistanee{GA)-program-in-—subseetion
2))) aged. blind, or disabled (ABD) cash assistance, medi-
cal care services (MCS) and the state funded ((aursing-faet-
ity¥)) long-term care services program described in subsection
(11).

(1) To be eligible for long-term care (LTC) services
described in this section, a client must:

(a) Meet the general eligibility requirements for medical
programs described in WAC ((388-503-0505)) 182-503-
0505 (2) and (3)(a) through ((0)) (g);

(b) Attain institutional status as described in WAC 388-
513-1320;

(c) Meet functional eligibility described in chapter 388-
106 WAC for home and community services (HCS) waiver
and nursing facility coverage; or

(d) Meet criteria for division of developmental disabili-
ties (DDD) assessment under chapter 388-828 WAC for
DDD waiver or institutional services;

(e) Not have a penalty period of ineligibility as described
in WAC 388-513-1363, 388-513-1364, or 388-513-1365 ((et
388-513-1366));

((€e))) (f) Not have equity interest in their primary resi-
dence greater than ((five-hundred-thousand-deHars—in-their

)) the home equity standard described in
WAC 388-513-1350; and

Proposed
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(D)) (g) Must disclose to the state any interest the
applicant or spouse has in an annuity and meet annuity
requirements described in chapter 388-561 WAC:

(1) This is required for all institutional or waiver services
and includes those individuals receiving Supplemental Secu-
rity Income (SSI).

(i1) A signed and completed eligibility review for long
term care benefits or application for benefits form can be
accepted for SSI individuals applying for long-term care ser-
vices.

(2) To be eligible for institutional, waiver, or hospice
services under the CN program, a client must either:

(a) Be related to the Supplemental Security Income (SSI)
program as described in WAC ((388-475-0050)) 182-512-
0050 (1), (2) and (3) and meet the following financial
requirements, by having:

(1) Gross nonexcluded income described in subsection
(8)(a) that does not exceed the special income level (SIL)
(three hundred percent of the federal benefit rate (FBR)); and

(i) Countable resources described in subsection (7) that
do not exceed the resource standard described in WAC 388-
513-1350; or

(b) Be approved and receiving ((the-general-assistanee

aged(GA—A)or general-assistance—disabled (GA-DY)
deseribedin-WAC388-505-01H0(6))) aged, blind, or dis-
abled cash assistance described in WAC 388-400-0060 and

meet citizenship requirements for federally funded medicaid
described in WAC 388-424-0010; or

(c) Be eligible for CN apple health for kids described in
WAC ((388-505-0210)) 182-505-0210; or CN family medi-
cal described in WAC ((388-565-6220)) 182-505-0240; or
family and children's institutional medical described in WAC
((388-505-0230)) 182-514-0230 through ((388-505-0260))
182-514-0260. Clients not meeting the citizenship require-
ments for federally funded medicaid described in WAC 388-
424-0010 are not eligible to receive waiver services. Nursing
facility services for noncitizen children require prior approval
((fer)) by aging and disability services administration
(ADSA) under the state funded nursing facility program
described in WAC ((388-438-0125-fornoneitizen-children))
182-507-0125; or

(d) Be eligible for the temporary assistance for needy
families (TANF) program as described in WAC 388-400-
0005. Clients not meeting disability or blind criteria
described in WAC ((388-475-6050)) 182-512-0050 are not
eligible for waiver services.

(3) The department allows a client to reduce countable
resources in excess of the standard. This is described in WAC
388-513-1350.

(4) To be eligible for waiver services, a client must meet
the program requirements described in:

(a) WAC 388-515-1505 through 388-515-1509 for
COPES, New Freedom, PACE, and WMIP services; or

(b) WAC 388-515-1510 through 388-515-1514 for DDD
waivers((s-ef
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(5) To be eligible for hospice services under the CN pro-
gram, a client must:

(a) Meet the program requirements described in chapter
((388-551)) 182-551 WAC; and

(b) Be eligible for a noninstitutional categorically needy
program (((EN-P})) (CN) if not residing in a medical institu-
tion thirty days or more; or

(¢) Reside at home and benefit by using home and com-
munity based waiver rules described in WAC 388-515-1505
through 388-515-1509 (SSI related clients with income over
the effective one-person MNIL and gross income at or below
the 300 percent of the FBR or clients with a community
spouse); or

(d) Receive home and community waiver (HCS) or DDD
waiver services in addition to hospice services. The client's
responsibility to pay toward the cost of care (participation) is
applied to the waiver service provider first; or

(e) Be eligible for institutional CN if residing in a medi-
cal institution thirty days or more.

(6) To be eligible for institutional or hospice services
under the MN program, a client must be:

(a) Eligible for MN children's medical program
described in WAC ((388-505-0210;,388-505-0255;-0r388-
505-6260)) 182-514-0230, 182-514-0255, or 182-514-0260;
or

(b) Related to the SSI program as described in WAC
((388-475-0050)) 182-512-0050 and meet all requirements
described in WAC 388-513-1395; or

(c) Eligible for the MN SSI related program described in
WAC ((388-475-6150)) 182-512-0150 for hospice clients
residing in a home setting; or

(d) Eligible for the MN SSI related program described in
WAC 388-513-1305 for hospice clients not on a medically
needy waiver and residing in an alternate living facility.

(e) Be eligible for institutional MN if residing in a medi-
cal institution thirty days or more described in WAC 388-
513-1395.

(7) To determine resource eligibility for an SSI-related
client under the CN or MN program, the department:

(a) Considers resource eligibility and standards
described in WAC 388-513-1350; and

(b) Evaluates the transfer of assets as described in WAC
388-513-1363, 388-513-1364, or 388-513-1365 ((er388-
513-1366)).

(8) To determine income eligibility for an SSI-related
client under the CN or MN program, the department:

(a) Considers income available as described in WAC
388-513-1325 and 388-513-1330;

(b) Excludes income for CN and MN programs as
described in WAC 388-513-1340;

(¢) Disregards income for the MN program as described
in WAC 388-513-1345; and

(d) Follows program rules for the MN program as
described in WAC 388-513-1395.

(9) A client who meets the requirements of the CN pro-
gram is approved for a period of up to twelve months.

(10) A client who meets the requirements of the MN pro-
gram is approved for a period of months described in WAC
388-513-1395((¢6))) for:

(a) Institutional services in a medical institution; or
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(b) Hospice services in a medical institution.
(11) The department determines eligibility for ((the))
state funded ((nursingfaeilityprogramdesertbedin—WAC

3))) programs under the following rules:

(a) A client who is eligible for ABD cash assistance pro-
gram described in WAC 388-400-0060 but is not eligible for
federally funded medicaid due to citizenship requirements
receives MCS medical described in WAC 182-508-0005. A
client who is eligible for MCS may receive institutional ser-
vices but is not eligible for hospice or HCB waiver services.

(b) A client who is not eligible for ABD cash assistance
but is eligible for MCS coverage only described in WAC
182-508-0005 may receive institutional services but is not
eligible for hospice or HCB waiver services.

(¢) A noncitizen client who is not eligible under subsec-
tions (11)(a) or (b) and needs long-term care services may be
eligible under WAC 182-507-0110 and WAC 182-507-0125.

This program must be pre-approved by aging and disability
services administration (ADSA).

(12) A client is eligible for medicaid as a resident in a
psychiatric facility, if the client:

(a) Has attained institutional status as described in WAC
388-513-1320; and

(b) Is under the age of twenty-one at the time of applica-
tion; or

(¢) Is receiving active psychiatric treatment just prior to
their twenty-first birthday and the services extend beyond
this date and the client has not yet reached age twenty-two; or

(d) Is at least sixty-five years old.

((4))) (13) The department determines a client's eligi-
bility as it does for a single person when the client's spouse
has already been determined eligible for LTC services.

((5))) (14) If an individual under age twenty one is not
eligible for medicaid under SSI related in WAC ((388-475-
0050)) 182-512-0050 or ((general-assistance-(GA)-deseribed
H-WAC388-448-0001and 388-505-0116(6))) ABD cash
assistance described in WAC 388-400-0060 or MCS
described in 182-508-0005, consider eligibility under WAC
((388-505-0255)) 182-514-0255 or ((388-505-0269)) 182-
514-0260.

((6))) (15) Noncitizen ((individuals)) clients under age
nineteen can be considered for the apple health for kids pro-
gram described in WAC ((388-505-0210)) 182-505-0210 if
they are admitted to a medical institution for less than thirty
days. Once ((an-individual)) a client resides or is likely to
reside in a medical institution for thirty days or more, the
department determines eligibility under WAC ((388-565-
0260)) 182-514-0260 and must be preapproved for coverage
by ADSA as described in WAC ((388-438-0425)) 182-507-
0125.

Proposed
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(16) Noncitizen clients not eligible under subsection (15)
of this section can be considered for LTC services under
WAC 182-507-0125. These clients must be pre-approved by
ADSA.

(17) The department determines a client's total responsi-
bility to pay toward the cost of care for LTC services as fol-
lows:

(a) For SSl-related clients residing in a medical institu-
tion see WAC 388-513-1380;

(b) For clients receiving HCS CN waiver services see
WAC 388-515-1509;

(c) For clients receiving DDD CN waiver services see
WAC 388-515-1514; or

(d) ((For-cki vine HOS MN-wai .
WAC388-515-1540-0r-388-515-1550;-6r

te))) For TANF related clients residing in a medical
institution see WAC ((388-565-0265)) 182-514-0265.

(18) Clients not living in a medical institution who are
considered to be receiving SSI benefits for the purposes of
medicaid do not pay service participation toward their cost of
care. Clients living in a residential setting do pay room and
board as described in WAC 388-515-1505 through 388-515-
1509 or WAC 388-515-1514. Groups deemed to be receiving
SSI and for medicaid purposes are eligible to receive ((EN-
P)) CN medicaid. These groups are described in WAC ((388-
475-0880)) 182-512-0880.

AMENDATORY SECTION (Amending WSR 09-07-036,
filed 3/10/09, effective 4/10/09)

WAC 388-513-1320 Determining institutional status
for long-term care (LTC) services. (1) Institutional status is
an eligibility requirement for long-term care services (LTC)
and institutional medical programs. To attain institutional
status, you must:

(a) Be approved for and receiving home and community
based waiver services or hospice services; or

(b) Reside or ((be)) based on a department assessment is
likely to reside in a medical institution, institution for ((med-
teal)) mental diseases (IMD) or inpatient psychiatric facility
for a continuous period of:

(1) Thirty days if you are an adult eighteen and older;

(1) Thirty days if you are a child seventeen years of age
or younger admitted to a medical institution; or

(iii) Ninety days if you are a child seventeen years of age
or younger receiving inpatient chemical dependency or inpa-
tient psychiatric treatment.

(2) Once the department has determined that you meet
institutional status, your status is not affected by:

(a) Transfers between medical facilities; or

(b) Changes from one kind of long-term care services
(waiver, hospice or medical institutional services) to another.

(3) If you are absent from the medical institution or you
do not receive waiver or hospice services for at least thirty
consecutive days, you lose institutional status.

AMENDATORY SECTION (Amending WSR 07-14-087,
filed 6/29/07, effective 7/30/07)

WAC 388-513-1325 Determining available income
for an SSI-related single client for long-term care (LTC)

Proposed
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services (institutional, waiver or hospice). This section
describes income the department considers available when
determining an SSI-related single client's eligibility for LTC
services (institutional, waiver or hospice).

(1) Refer to WAC 388-513-1330 for rules related to
available income for legally married couples.

(2) The department must apply the following rules when
determining income eligibility for SSI-related LTC services:

(a) WAC ((388-475-6600)) 182-512-0600 Definition of
income;

(b) WAC ((388-475-0650)) 182-512-0650 Available
income;

(c) WAC ((388-475-6700)) 182-512-0700 Income eligi-
bility;

(d) WAC ((388-475-6750)) 182-512-0750 Countable
unearned income;

(6) WAC ((388-475-0840(3))) 182-514-0840(3) Self

employment income-allowable expenses;

(f) WAC ((388-513-1315(16))) 388-513-1315(15), Eli-
gibility for long-term care (institutional, waiver, and hospice)
services; and

(g) WAC 388-450-0155, 388-450-0156 ((and)), 388-
450-0160 and 182-509-0155 for sponsored immigrants and
how to determine if sponsors' income counts in determining
benefits.

AMENDATORY SECTION (Amending WSR 07-17-152,
filed 8/21/07, effective 10/1/07)

WAC 388-513-1330 Determining available income
for legally married couples for long-term care (LTC) ser-
vices. This section describes income the department consid-
ers available when determining a legally married client's eli-
gibility for LTC services.

(1) The department must apply the following rules when
determining income eligibility for LTC services:

(a) WAC ((388-475-6600)) 182-512-0600 Definition of
income SSI-related medical;

(b) WAC ((388-475-0650)) 182-512-0650 Available
income;

(c) WAC ((388-475-7000)) 182-512-0700 Income eligi-
bility;

(d) WAC ((388-475-6750)) 182-512-0750 Countable
unearned income;

(e) WAC ((388-475-0846(3))) 182-512-0840(3) Self-
employment income-allowance expenses;

(f) WAC ((388-506-0620)) 182-512-0960, SSI-related
medical clients; and

(g) WAC 388-513-1315 ((H5)yand-(16))), Eligibility for
long-term care (institutional, waiver, and hospice) services.

(2) For an institutionalized client married to a commu-
nity spouse who is not applying or approved for LTC ser-
vices, the department considers the following income avail-
able, unless subsection (4) applies:

(a) Income received in the client's name;

(b) Income paid to a representative on the client's behalf;

(c) One-half of the income received in the names of both
spouses; and

(d) Income from a trust as provided by the trust.
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(3) The department considers the following income
unavailable to an institutionalized client:

(a) Separate or community income received in the name
of the community spouse; and

(b) Income established as unavailable through a ((fair
hearing)) court order.

(4) For the determination of eligibility only, if available
income described in subsections (2)(a) through (d) minus
income exclusions described in WAC 388-513-1340 exceeds
the special income level (SIL), then:

(a) The department follows community property law
when determining ownership of income;

(b) Presumes all income received after marriage by
either or both spouses to be community income; and

(c) Considers one-half of all community income avail-
able to the institutionalized client.

(d) If the total of subsection (4)(c) plus the client's own
income is over the SIL, follow subsection (2).

(5) ((Hboth-speuses-are-either-applyingerapprevedfor

(e)-The-department-allocates-one-half-of-all-community

. . . . ;
EE]EEE;; EIEE Suosecte EBEEEIE Spouse;and | |

€6))) The department considers income generated by a
transferred resource to be the separate income of the person
or entity to which it is transferred.

((€H)) (6) The department considers income available to
the client not generated by a transferred resource available to
the client, even when the client transfers or assigns the rights
to the stream of income to:

(a) The spouse; or

(b) A trust for the benefit of ((the)) their spouse.

(8) The department evaluates the transfer of a resource
described in subsection ((€6))) (5) according to WAC 388-
513-1363, 388-513-1364, and 388-513-1365 ((and-388-543-
1366)) to determine whether a penalty period of ineligibility
is required.

Reviser's note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 09-09-101,
filed 4/20/09, effective 5/21/09)

WAC 388-513-1340 Determining excluded income
for long-term care (LTC) services. This section describes
income the department excludes when determining a client's
eligibility and participation in the cost of care for LTC ser-
vices with the exception described in subsection (31).

(1) Crime victim's compensation;

(2) Earned income tax credit (EITC) for twelve months
after the month of receipt;

(3) Native American benefits excluded by federal statute
(refer to WAC 388-450-0040);

(4) Tax rebates or special payments excluded by other
statutes;

(5) Any public agency's refund of taxes paid on real
property and/or on food;

(6) Supplemental security income (SSI) and certain state
public assistance based on financial need;
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(7) The amount a representative payee charges to pro-
vide services when the services are a requirement for the cli-
ent to receive the income;

(8) The amount of expenses necessary for a client to
receive compensation, e.g., legal fees necessary to obtain set-
tlement funds;

(9) Any portion of a grant, scholarship, or fellowship
used to pay tuition, fees, and/or other necessary educational
expenses at any educational institution;

(10) Child support payments received from an absent
parent for a child living in the home are considered the
income of the child;

(11) Self-employment income allowed as a deduction by
the Internal Revenue Service (IRS);

(12) Payments to prevent fuel cut-offs and to promote
energy efficiency that are excluded by federal statute;

(13) Assistance (other than wages or salary) received
under the Older Americans Act;

(14) Assistance (other than wages or salary) received
under the foster grandparent program;

(15) Certain cash payments a client receives from a gov-
ernmental or nongovernmental medical or social service
agency to pay for medical or social services;

(16) Interest earned on excluded burial funds and any
appreciation in the value of an excluded burial arrangement
that are left to accumulate and become part of the separately
identified burial funds set aside;

(17) Tax exempt payments received by Alaska natives
under the Alaska Native Settlement Act established by P.L.
100-241;

(18) Compensation provided to volunteers in ACTION
programs under the Domestic Volunteer Service Act of 1973
established by P.L. 93-113;

(19) Payments made from the Agent Orange Settlement
Fund or any other funds to settle Agent Orange liability
claims established by P.L. 101-201;

(20) Payments made under section six of the Radiation
Exposure Compensation Act established by P.L. 101-426;

(21) Payments made under the Energy Employee Occu-
pational Compensation Program Act of 2000, (EEOICPA)
Pub. L. 106-398;

(22) Restitution payment, and interest earned on such
payment to a civilian of Japanese or Aleut ancestry estab-
lished by P.L. 100-383;

((22))) (23) Payments made under sections 500 through
506 of the Austrian General Social Insurance Act;

(23))) (24) Payments made from Susan Walker v.
Bayer Corporation, et, al., 95-C-5024 (N.D. I1l.) (May 8,
1997) settlement funds;

((24))) (25) Payments made from the Ricky Ray Hemo-
philia Relief Fund Act of 1998 established by P.L. 105-369;

((25))) (26) Payments made under the Disaster Relief
and Emergency Assistance Act established by P.L. 100-387;

((26))) (27) Payments made under the Netherlands' Act
on Benefits for Victims of Persecution (WUV);

((29)) (28) Payments made to certain survivors of the
Holocaust under the Federal Republic of Germany's Law for
Compensation of National Socialist Persecution or German
Restitution Act;

Proposed



WSR 12-16-023

((28))) (29) Interest or dividends received by the client
is excluded as income. Interest or dividends received by the
community spouse of an institutional individual is counted as
income of the community spouse. Dividends and interest are
returns on capital investments such as stocks, bond, or sav-
ings accounts. Institutional status is defined in WAC 388-
513-1320;

((29Y)) (30) Income received by an ineligible or nonap-
plying spouse from a governmental agency for services pro-
vided to an eligible client, e.g., chore services;

((39))) (31) Department of Veterans Affairs benefits
designated for:

(a) The veteran's dependent when determining LTC eli-
gibility for the veteran. The VA dependent allowance is con-
sidered countable income to the dependent unless it is paid
due to unusual medical expenses (UME);

(b) Unusual medical expenses, aid and attendance allow-
ance, special monthly compensation (SMC) and housebound
allowance, with the exception described in subsection

() 32);

((1D)) (32) Benefits described in subsection (((36)b)))
(31)(b) for a client who ((resides-in-a-state-veterans-home-and
hasne-dependents)) receives long-term care services are
excluded when determining eligibility, but are considered
available as a third-party resource (TPR) when determining
((partieipatien)) the amount the client contributes in the cost
of care.

AMENDATORY SECTION (Amending WSR 06-07-077,
filed 3/13/06, effective 4/13/06)

WAC 388-513-1345 Determining disregarded
income for institutional or hospice services under the
medically needy (MN) program. This section describes
income the department disregards when determining a cli-
ent's eligibility for institutional or hospice services under the
MN program. The department considers disregarded income
available when determining a client's participation in the cost
of care.

(1) The department disregards the following income
amounts in the following order:

(a) Income that is not reasonably anticipated, or is
received infrequently or irregularly, when such income does
not exceed:

(i) Twenty dollars per month if unearned; or

(i1) Ten dollars per month if earned.

(b) The first twenty dollars per month of earned or
unearned income, unless the income paid to a client is:

(i) Based on need; and

(i1) Totally or partially funded by the federal government
or a private agency.

(2) For a client who is related to the supplemental secu-
rity income (SSI) program as described in WAC ((388-475-
08656(1H))) 182-512-0050(1), the first sixty-five dollars per
month of earned income not excluded under WAC 388-513-
1340, plus one-half of the remainder.

3) ((Fer.—a—l%ArNFvLSFqA:-fela{ed—eHem,—ﬁfty—pefeeﬂt—ef

Proposed

Washington State Register, Issue 12-17

G-Hasne-dependents)) Department of Veterans Affairs
benefits designated for:
(a) The veteran's dependent when determining LTC eli-

gibility for the veteran. The VA dependent allowance is con-
sidered countable income to the dependent unless it is paid
due to unusual medical expenses (UME);

(b) Unusual medical expenses, aid and attendance allow-
ance, special monthly compensation (SMC) and housebound
allowance, with the exception described in subsection (4).

(4) Benefits described in subsection (3)(b) for a client
who receives long-term care services are excluded when

determining eligibility, but are considered available as a
third-party resource (TPR) when determining the amount the

client contributes in the cost of care.

(5) Income the Social Security Administration (SSA)
withholds from SSA Title II benefits for the recovery of an
SSI overpayment.

AMENDATORY SECTION (Amending WSR 09-12-058,
filed 5/28/09, effective 7/1/09)

WAC 388-513-1350 Defining the resource standard
and determining resource eligibility for long-term care
(LTC) services. This section describes how the department
defines the resource standard and countable or excluded
resources when determining a client's eligibility for LTC ser-
vices. The department uses the term "resource standard" to
describe the maximum amount of resources a client can have
and still be resource eligible for program benefits.

(1) The resource standard used to determine eligibility
for LTC services equals:

(a) Two thousand dollars for:

(1) A single client; or

(i1) A legally married client with a community spouse,
subject to the provisions described in subsections (((8})) (9)
through (((H)) (12) of this section; or

(b) Three thousand dollars for a legally married couple,
unless subsection ((3))) (4) of this section applies.

(2) Effective January 1, 2012 if an individual purchases
a qualified long-term care partnership policy approved by the
Washington Insurance Commissioner under the Washington
long-term care partnership program, the department allows
the individual with the long-term care partnership policy to
retain a higher resource amount based on the dollar amount
paid out by a partnership policy. This is described in WAC
388-513-1400.

(3) When both spouses apply for LTC services the
department considers the resources of both spouses as avail-
able to each other through the month in which the spouses
stopped living together.

(())) (4) When both spouses are institutionalized, the
department will determine the eligibility of each spouse as a
single client the month following the month of separation.

((4))) (5) If the department has already established eligi-
bility and authorized services for one spouse, and the com-
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munity spouse needs LTC services in the same month, (but
after eligibility has been established and services authorized
for the institutional spouse), then the department applies the
standard described in subsection (1)(a) of this section to each
spouse. If doing this would make one of the spouses ineligi-
ble, then the department applies (1)(b) of this section for a
couple.

((5))) (6) When a single institutionalized individual
marries, the department will redetermine eligibility applying
the rules for a legally married couple.

((6))) (1) The department applies the following rules
when determining available resources for LTC services:

(a) WAC ((388-475-06300)) 182-512-0300, Resource eli-
gibility;

(b) WAC ((388-475-0250)) 182-512-0250, How to
determine who owns a resource; and

(c) WAC 388-470-0060(6), Resources of an alien's spon-
sor.

((6M)) (8) For LTC services the department determines a
client's countable resources as follows:

(a) The department determines countable resources for
SSI-related clients as described in WAC ((388-475-0350))
182-512-0350 through ((388-475-8550)) 182-512-0550 and
resources excluded by federal law with the exception of:

(1) WAC ((388-475-0556(16);)) 182-512-0550 pension
funds owned by an:

(D) Ineligible spouse. Pension funds are defined as funds
held in an individual retirement account (IRA) as described
by the IRS code: or

(II) Work-related pension plan (including plans for self-
employed individuals, known as Keogh plans).

(i1) WAC ((388-475-0350)) 182-512-0350 (1)(b) clients
who have submitted an application for LTC services on or
after May 1, 2006 and have an equity interest greater than
five hundred thousand dollars in their primary residence are
ineligible for LTC services. This exception does not apply if
a spouse or blind, disabled or dependent child under age
twenty-one is lawfully residing in the primary residence. Cli-
ents denied or terminated LTC services due to excess home
equity may apply for an undue hardship waiver described in
WAC 388-513-1367. Effective January 1, 2011, the excess
home equity limits increase to five hundred six thousand dol-
lars. On January 1, 2012 and on January 1 of each year there-
after, this standard may be increased or decreased by the per-
centage increased or decreased in the consumer price index-
urban (CPIU). For current excess home equity standard start-
ing January 1, 2011 and each year thereafter, see http:/www.
dshs.wa.gov/manuals/eaz/sections/LongTermCare/LTC
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tions ((€2))) (3), ((€5))) (6) and (((3)¢a)})) (9)(a) or (b) apply,
but not if subsection (((3)-ex)) (4) or (5) apply.

(d) For an SSl-related client, excess resources are
reduced:

(i) In an amount equal to incurred medical expenses such
as:

(A) Premiums, deductibles, and coinsurance/copayment
charges for health insurance and medicare;

(B) Necessary medical care recognized under state law,
but not covered under the state's medicaid plan;

(C) Necessary medical care covered under the state's
medicaid plan incurred prior to medicaid eligibility.
Expenses for nursing facility care are reduced at the state rate
for the facility that the client owes the expense to.

(i1) As long as the incurred medical expenses:

(A) Were not incurred more than three months before the
month of the medicaid application;

(B) Are not subject to third-party payment or reimburse-
ment;

((@))) (C) Have not been used to satisfy a previous
spend down liability;

(((©))) (D) Have not previously been used to reduce
excess resources;

((3)) (E) Have not been used to reduce client responsi-
bility toward cost of care;

(())) (F) Were not incurred during a transfer of asset
penalty described in WAC 388-513-1363, 388-513-1364,
and 388-513-1365 ((and388-513-1366)); and

() (G) Are amounts for which the client remains lia-
ble.

(e) Expenses not allowed to reduce excess resources or
participation in personal care:

(1) Unpaid expense(s) prior to waiver eligibility to an
adult family home (AFH) or ((bearding-heme)) assisted liv-
ing facility is not a medical expense.

(i1) Personal care cost in excess of approved hours deter-
mined by the CARE assessment described in chapter 388-106
WAC is not a medical expense.

(f) The amount of excess resources is limited to the fol-
lowing amounts:

(i) For LTC services provided under the categorically
needy (CN) program:

(A) Gross income must be at or below the special income
level (SIL), 300% of the federal benefit rate (FBR).

(B) In a medical institution, excess resources and income
must be under the state medicaid rate based on the number of
days in the medical institution in the month.

standardspna.shtml.

(b) For an SSI-related client one automobile per house-
hold is excluded regardless of value if it is used for transpor-
tation of the eligible individual/couple.

(1) For an SSI-related client with a community spouse,
the value of one automobile is excluded regardless of its use
or value.

(1) A vehicle not meeting the definition of automobile is
a vehicle that has been junked or a vehicle that is used only as
a recreational vehicle.

(c) For an SSl-related client, the department adds
together the countable resources of both spouses if subsec-

(C) For CN waiver eligibility, incurred medical expenses
must reduce resources within allowable resource limits for
CN-waiver eligibility. The cost of care for the waiver ser-
vices cannot be allowed as a projected expense.

(ii)) For LTC services provided under the medically
needy (MN) program when excess resources are added to
((nenexeluded)) countable income, the combined total is less
than the:

(A) ((Private)) State medical institution rate based on the
number of days in the medical institution in the month, plus
the amount of recurring medical expenses ((ferinstitutional
serviees)); or
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(B) ((Private)) State hospice rate based on the number of
days in the medical institution in the month plus the amount
of recurring medical expenses, ((fer-hespieeserviees)) in a
medical institution.

(C) For MN waiver eligibility, incurred medical
expenses must reduce resources within allowable resource
limits for MN-waiver eligibility. The cost of care for the
waiver services cannot be allowed as a projected expense.

(g) For a client not related to SSI, the department applies
the resource rules of the program used to relate the client to
medical eligibility.

((68))) (9) For legally married clients when only one
spouse meets institutional status, the following rules apply. If
the client's current period of institutional status began:

(a) Before October 1, 1989, the department adds together
one-half the total amount of countable resources held in the
name of:

(i) The institutionalized spouse; or

(i1) Both spouses.

(b) On or after October 1, 1989, the department adds
together the total amount of nonexcluded resources held in
the name of:

(i) Either spouse; or

(i1) Both spouses.

((99)) (10) If subsection ((8)h))) (9)(b) of this section
applies, the department determines the amount of resources
that are allocated to the community spouse before determin-
ing countable resources used to establish eligibility for the
institutionalized spouse, as follows:

(a) If the client's current period of institutional status
began on or after October 1, 1989 and before August 1, 2003,
the department allocates the maximum amount of resources
ordinarily allowed by law. Effective January 1, 2009, the
maximum allocation is one hundred and nine thousand five
hundred and sixty dollars. This standard ((irereases)) may
change annually on January 1st based on the consumer price
index. (For the current standard starting January 2009 and
each year thereafter, see long-term care standards at http://
www 1.dshs.wa.gov/manuals/eaz/sections/LongTermCare/
LTCstandardspna.shtml); or

(b) If the client's current period of institutional status
began on or after August 1, 2003, the department allocates
the greater of:

(i) A spousal share equal to one-half of the couple's com-
bined countable resources as of the ((beginning)) first day of
the month of the current period of institutional status, up to
the amount described in subsection (((9)¢a})) (10)(a) of this
section; or

(i) The state spousal resource standard of ((ferty-five

5>

inereases—te)) forty-eight thousand six hundred thirty-nine
dollars (this standard ((inereases)) may change every odd
year on July 1st). This ((inerease)) standard is based on the
consumer price index published by the federal bureau of
labor statistics. For the current standard starting July 2009
and each year thereafter, see long-term care standards at
http://www1.dshs.wa.gov/manuals/eaz/sections/LongTerm
Care/LTCstandardspna.shtml.
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((€9Y)) (c) Resources are verified on the first moment of
the first day of the month institutionalization began as
described in WAC 182-512-0300(1).

(11) The amount of the spousal share described in
(HB¥H)) (10)(b)(1) can be determined anytime between
the date that the current period of institutional status began
and the date that eligibility for LTC services is determined.
The following rules apply to the determination of the spousal
share:

(a) Prior to an application for LTC services, the couple's
combined countable resources are evaluated from the date of
the current period of institutional status at the request of
either member of the couple. The determination of the spou-
sal share is completed when necessary documentation and/or
verification is provided; or

(b) The determination of the spousal share is completed
as part of the application for LTC services if the client was
institutionalized prior to the month of application, and
declares the spousal share exceeds the state spousal resource
standard. The client is required to provide verification of the
couple's combined countable resources held at the beginning
of the current period of institutional status.

((GH)) (12) The amount of allocated resources
described in subsection ((€9})) (10) of this section can be
increased, only if:

(a) A court transfers additional resources to the commu-
nity spouse; or

(b) An administrative law judge establishes in a fair
hearing described in chapter 388-02 WAC, that the amount is
inadequate to provide a minimum monthly maintenance
needs amount for the community spouse.

((H2))) (13) The department considers resources of the
community spouse unavailable to the institutionalized spouse
the month after eligibility for LTC services is established,
unless subsection ((€5))) (6) or (H3e))) (14)(a), (b), or (¢)
of this section applies.

((3Y)) (14) A redetermination of the couple's resources
as described in subsection (7)) (8) is required, if:

(a) The institutionalized spouse has a break of at least
thirty consecutive days in a period of institutional status; or

(b) The institutionalized spouse's countable resources
exceed the standard described in subsection (1)(a), if subsec-
tion ((5)})) (9)(b) applies; or

(c) The institutionalized spouse does not transfer the

amount described in subsections ((9})) (10) or ((HH)) (12)
or-to-anetherpersonfor-the-sele

to the community spouse ((

513-1365(4))) by either:

(i) The end of the month of the first regularly scheduled
eligibility review; or

(1) The reasonable amount of additional time necessary
to obtain a court order for the support of the community
spouse.

AMENDATORY SECTION (Amending WSR 08-11-047,
filed 5/15/08, effective 6/15/08)

WAC 388-513-1363 Evaluating the transfer of assets
on or after May 1, 2006 for persons applying for or receiv-
ing long-term care (LTC) services. This section describes
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how the department evaluates asset transfers made on or after
May 1, 2006 and their affect on LTC services. This applies to
transfers by the client, spouse, a guardian or through an attor-
ney in fact. Clients subject to asset transfer penalty periods
are not eligible for LTC services. LTC services for the pur-
pose of this rule include nursing facility services, services
offered in any medical institution equivalent to nursing facil-
ity services, and home and community-based services fur-
nished under a waiver program. Program of all-inclusive care
of the elderly (PACE) and hospice services are not subject to
transfer of asset rules. The department must consider whether
a transfer made within a specified time before the month of
application, or while the client is receiving LTC services,
requires a penalty period.

* Refer to WAC 388-513-1364 for rules used to evaluate
asset transfers made on or after April 1, 2003 and before May
1, 2006.

* Refer to WAC 388-513-1365 for rules used to evaluate
asset transfer made prior to April 1, 2003.

(1) When evaluating the effect of the transfer of asset
made on or after May 1, 2006 on the client's eligibility for
LTC services the department counts sixty months before the
month of application to establish what is referred to as the
"look-back" period.

(2) The department does not apply a penalty period to
transfers meeting the following conditions:

(a) The total of all gifts or donations transferred do not
exceed the average daily private nursing facility rate in any
month;

(b) The transfer is an excluded resource described in
WAC 388-513-1350 with the exception of the client's home,
unless the transfer of the home meets the conditions
described in subsection (2)(d);

(¢) The asset is transferred for less than fair market value
(FMV), if the client can provide evidence to the department
of one of the following:

(1) An intent to transfer the asset at FMV or other ade-
quate compensation. To establish such an intent, the depart-
ment must be provided with written evidence of attempts to
dispose of the asset for fair market value as well as evidence
to support the value (if any) of the disposed asset.

(1) The transfer is not made to qualify for LTC services,
continue to qualify, or avoid Estate Recovery. Convincing
evidence must be presented regarding the specific purpose of
the transfer.

(ii1) All assets transferred for less than fair market value
have been returned to the client.

(iv) The denial of eligibility would result in an undue
hardship as described in WAC 388-513-1367.

(d) The transfer of ownership of the client's home, if it is
transferred to the client's:

(i) Spouse; or

(ii) Child, who:

(A) Meets the disability criteria described in WAC
((388-475-6050)) 182-512-0050 (1)(b) or (c); or

(B) Is less than twenty-one years old; or

(C) Lived in the home for at least two years immediately
before the client's current period of institutional status, and
provided verifiable care that enabled the individual to remain
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in the home. A physician's statement of needed care is
required; or

(iii) Brother or sister, who has:

(A) Equity in the home, and

(B) Lived in the home for at least one year immediately
before the client's current period of institutional status.

(e) The asset is transferred to the client's spouse or to the
client's child, if the child meets the disability criteria
described in WAC ((388-475-0050)) 182-512-0050 (1)(b) or
(c);

(f) The transfer meets the conditions described in subsec-
tion (3), and the asset is transferred:

(i) To another person for the sole benefit of the spouse;

(i1) From the client's spouse to another person for the
sole benefit of the spouse;

(ii1) To trust established for the sole benefit of the indi-
vidual's child who meets the disability criteria described in
WAC ((388-475-00650)) 182-512-0050 (1)(b) or (c);

(iv) To a trust established for the sole benefit of a person
who is sixty-four years old or younger and meets the disabil-
ity criteria described in WAC ((388-475-0050)) 182-512-
0050 (1)(b) or (c); or

(3) The department considers the transfer of an asset or
the establishment of a trust to be for the sole benefit of a per-
son described in subsection (D)) (2)(f), if the transfer or
trust:

(a) Is established by a legal document that makes the
transfer irrevocable;

(b) Provides that no individual or entity except the
spouse, blind or disabled child, or disabled individual can
benefit from the assets transferred in any way, whether at the
time of the transfer or at any time during the life of the pri-
mary beneficiary; and

(c) Provides for spending all assets involved for the sole
benefit of the individual on a basis that is actuarially sound
based on the life expectancy of that individual or the term of
the trust, whichever is less; and

(d) The requirements in subsection (2)(c) of this section
do not apply to trusts described in WAC 388-561-0100 (6)(a)
and (b) and (7)(a) and (b).

(4) The department does not establish a period of ineligi-
bility for the transfer of an asset to a family member prior to
the current period of long-term care service if:

(a) The transfer is in exchange for care services the fam-
ily member provided the client;

(b) The client has a documented need for the care ser-
vices provided by the family member;

(c) The care services provided by the family member are
allowed under the medicaid state plan or the department's
waiver services;

(d) The care services provided by the family member do
not duplicate those that another party is being paid to provide;

(e) The FMV of the asset transferred is comparable to the
FMYV of the care services provided;

(f) The time for which care services are claimed is rea-
sonable based on the kind of services provided; and

(g) Compensation has been paid as the care services
were performed or with no more time delay than one month
between the provision of the service and payment.
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(5) The department considers the transfer of an asset in
exchange for care services given by a family member that
does not meet the criteria as described under subsection (4) as
the transfer of an asset without adequate consideration.

(6) If a client or the client's spouse transfers an asset
within the look-back period without receiving adequate com-
pensation, the result is a penalty period in which the individ-
ual is not eligible for LTC services.

(7) If a client or the client's spouse transfers an asset on
or after May 1, 2006, the department must establish a penalty
period by adding together the total uncompensated value of
all transfers made on or after May 1, 2006. The penalty
period:

(a) For a LTC services applicant, begins on the date the
client would be otherwise eligible for LTC services based on
an approved application for LTC services or the first day after
any previous penalty period has ended; or

(b) For a LTC services recipient, begins the first of the
month following ten-day advance notice of the penalty
period, but no later than the first day of the month that fol-
lows three full calendar months from the date of the report or
discovery of the transfer; or the first day after any previous
penalty period has ended; and

(c) Ends on the last day of the number of whole days
found by dividing the total uncompensated value of the assets
by the statewide average daily private cost for nursing facili-
ties at the time of application or the date of transfer, which-
ever is later.

(8) If an asset is sold, transferred, or exchanged, the por-
tion of the proceeds:

(a) That is used within the same month to acquire an
excluded resource described in WAC 388-513-1350 does not
affect the client's eligibility;

(b) That remain after an acquisition described in subsec-
tion (8)(a) becomes an available resource as of the first day of
the following month.

(9) If the transfer of an asset to the client's spouse
includes the right to receive a stream of income not generated
by a transferred resource, the department must apply rules
described in WAC 388-513-1330 ((€6))) (5) through ((€8)))
.

(10) If the transfer of an asset for which adequate com-
pensation is not received is made to a person other than the
client's spouse and includes the right to receive a stream of
income not generated by a transferred resource, the length of
the penalty period is determined and applied in the following
way:

(a) The total amount of income that reflects a time frame
based on the actuarial life expectancy of the client who trans-
fers the income is added together;

(b) The amount described in subsection (10)(a) is
divided by the statewide average daily private cost for nurs-
ing facilities at the time of application; and

(c) A penalty period equal to the number of whole days
found by following subsections (7)(a), (b), and (c).

(11) A penalty period for the transfer of an asset that is
applied to one spouse is not applied to the other spouse,
unless both spouses are receiving LTC services. When both
spouses are receiving LTC services;

(a) We divide the penalty between the two spouses.
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(b) If one spouse is no longer subject to a penalty (e.g.
the spouse is no longer receiving institutional services or is
deceased) any remaining penalty that applies to both spouses
must be served by the remaining spouse.

(12) If a client or the client's spouse disagrees with the
determination or application of a penalty period, that person
may request a hearing as described in chapter 388-02 WAC.

(13) Additional statutes which apply to transfer of asset
penalties, real property transfer for inadequate consideration,
disposal of realty penalties, and transfers to qualify for assis-
tance can be found at:

(a) RCW 74.08.331 Unlawful practices—Obtaining
assistance—Disposal of realty;

(b) RCW 74.08.338 Real property transfers for inade-
quate consideration;

(¢) RCW 74.08.335 Transfers of property to qualify for
assistance; and

(d) RCW 74.39A.160 Transfer of assets—Penalties.

AMENDATORY SECTION (Amending WSR 08-11-047,
filed 5/15/08, effective 6/15/08)

WAC 388-513-1364 Evaluating the transfer of an
asset made on or after April 1, 2003 for long-term care
(LTC) services. This section describes how the department
evaluates the transfer of an asset made on or after April 1,
2003, by a client who is applying or approved for LTC ser-
vices. The department must consider whether a transfer made
within a specified time before the month of application
requires a penalty period in which the client is not eligible for
these services. Refer to WAC 388-513-1365 for rules used to
evaluate the transfer of an asset made before April 1, 2003.
Refer to WAC 388-513-1363 for rules used to evaluate the
transfer of an asset made on or after May 1, 2006.

(1) The department does not apply a penalty period to the
following transfers by the client, if they meet the conditions
described:

(a) Gifts or donations totaling one thousand dollars or
less in any month;

(b) The transfer of an excluded resource described in
WAC 388-513-1350 with the exception of the client's home,
unless the transfer of the client's home meets the conditions
described in subsection (1)(d);

(c) The transfer of an asset for less than fair market value
(FMV), if the client can provide evidence to the department
of one of the following:

(1) An intent to transfer the asset at FMV or other ade-
quate compensation;

(1) The transfer is not made to qualify for LTC services;

(iii) The client is given back ownership of the asset;

(iv) The denial of eligibility would result in an undue
hardship.

(d) The transfer of ownership of the client's home, if it is
transferred to the client's:

(i) Spouse; or

(ii) Child, who:

(A) Meets the disability criteria described in WAC
((388-475-6050)) 182-512-0050 (1)(b) or (c); or

(B) Is less than twenty-one years old; or
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(C) Lived in the home for at least two years immediately
before the client's current period of institutional status, and
provided care that enabled the client to remain in the home;
or

(iii) Brother or sister, who has:

(A) Equity in the home; and

(B) Lived in the home for at least one year immediately
before the client's current period of institutional status.

(e) The transfer of an asset, if the transfer meets the con-
ditions described in subsection (4), and the asset is trans-
ferred:

(i) To another person for the sole benefit of the spouse;

(i1) From the client's spouse to another person for the
sole benefit of the spouse;

(iii) To trust established for the sole benefit of the client's
child who meets the disability criteria described in WAC
((388-475-6656)) 182-512-0050 (1)(b) or (c);

(iv) To a trust established for the sole benefit of a person
who is sixty-four years old or younger and meets the disabil-
ity criteria described in WAC ((388-475-0050)) 182-512-
0050 (1)(b) or (c); or

(f) The asset is transferred to the client's spouse or to the
client's child, if the child meets the disability criteria
described in WAC ((388-475-00560)) 182-512-0050 (1)(b) or
(©).

(2) The department does not establish a period of ineligi-
bility for the transfer of an asset to a family member prior to
the current period of institutional status, if:

(a) The transfer is in exchange for care services the fam-
ily member provided the client;

(b) The client has a documented need for the care ser-
vices provided by the family member;

(c) The care services provided by the family member are
allowed under the medicaid state plan or the department's
waivered services;

(d) The care services provided by the family member do
not duplicate those that another party is being paid to provide;

(e) The FMV of the asset transferred is comparable to the
FMYV of the care services provided;

(f) The time for which care services are claimed is rea-
sonable based on the kind of services provided; and

(g) Compensation has been paid as the care services
were performed or with no more time delay than one month
between the provision of the service and payment.

(3) The department considers the transfer of an asset in
exchange for care services given by a family member that
does not meet the criteria as described under subsection (2) as
the transfer of an asset without adequate consideration.

(4) The department considers the transfer of an asset or
the establishment of a trust to be for the sole benefit of a per-
son described in subsection (1)(e), if the transfer or trust:

(a) Is established by a legal document that makes the
transfer irrevocable;

(b) Provides that no individual or entity except the
spouse, blind or disabled child, or disabled individual can
benefit from the assets transferred in any way, whether at the
time of the transfer or at any time during the life of the pri-
mary beneficiary; and

(c) Provides for spending all assets involved for the sole
benefit of the individual on a basis that is actuarially sound
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based on the life expectancy of that individual or the term or
the trust, whichever is less; and

(d) The requirements in subsection (4)(c) of this section
do not apply to trusts described in WAC 388-561-0100 (6)(a)
and (b).

(5) If a client or the client's spouse transfers an asset
within the look-back period described in WAC 388-513-1365
without receiving adequate compensation, the result is a pen-
alty period in which the client is not eligible for LTC ser-
vices. If a client or the client's spouse transfers an asset on or
after April 1, 2003, the department must establish a penalty
period as follows:

(a) If a single or multiple transfers are made within a sin-
gle month, then the penalty period:

(i) Begins on the first day of the month in which the
transfer is made; and

(i) Ends on the last day of the number of whole days
found by dividing the total uncompensated value of the assets
by the statewide average daily private cost for nursing facili-
ties at the time of application.

(b) If multiple transfers are made during multiple
months, then the transfers are treated as separate events and
multiple penalty periods are established that begin on the lat-
ter of:

(1) The first day of the month in which the transfer is
made; or

(i1) The first day after any previous penalty period has
ended and end on the last day of the whole number of days as
described in subsection (5)(a)(ii).

(6) If an asset is sold, transferred, or exchanged, the por-
tion of the proceeds:

(a) That is used within the same month to acquire an
excluded resource described in WAC 388-513-1350 does not
affect the client's eligibility;

(b) That remain after an acquisition described in subsec-
tion (6)(a) becomes an available resource as of the first day of
the following month.

(7) If the transfer of an asset to the client's spouse
includes the right to receive a stream of income not generated
by a transferred resource, the department must apply rules
described in WAC 388-513-1330 ((€6))) (5) through ((£8)))
.

(8) If the transfer of an asset for which adequate compen-
sation is not received is made to a person other than the cli-
ent's spouse and includes the right to receive a stream of
income not generated by a transferred resource, the length of
the penalty period is determined and applied in the following
way:

(a) The total amount of income that reflects a time frame
based on the actuarial life expectancy of the client who trans-
fers the income is added together;

(b) The amount described in subsection (8)(a) is divided
by the statewide average daily private cost for nursing facili-
ties at the time of application; and

(c) A penalty period equal to the number of whole days
found by following subsections (5)(a) and (b) and (8)(a) and
(b) is applied that begins on the latter of:

(i) The first day of the month in which the client transfers
the income; or
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(i1) The first day of the month after any previous penalty
period has ended.

(9) A penalty period for the transfer of an asset that is
applied to one spouse is not applied to the other spouse,
unless:

(a) Both spouses are receiving LTC services; and

(b) A division of the penalty period between the spouses
is requested.

(10) If a client or the client's spouse disagrees with the
determination or application of a penalty period, that person
may request a hearing as described in chapter 388-02 WAC.

AMENDATORY SECTION (Amending WSR 08-11-047,
filed 5/15/08, effective 6/15/08)

WAC 388-513-1365 Evaluating the transfer of an
asset made on or after March 1, 1997 and before April 1,
2003 for long-term care (LTC) services. This section
describes how the department evaluates the transfer of an
asset made on or after March 1, 1997 and before April 1,
2003, by a client who is applying or approved for LTC ser-
vices. The department must consider whether a transfer made
within a specified time before the month of application
requires a penalty period in which the client is not eligible for
these services. ((Referto-WAC388-513-1366-forrulesused
to-evaluate-the-transfer-of-an-asset-made -before March—1
1997.)) Refer to WAC 388-513-1364 for rules used to evalu-
ate the transfer of an asset made on or after March 31, 2003.
Refer to WAC 388-513-1363 for rules used to evaluate the
transfer of an asset made on or after May 1, 2006.

(1) The department disregards the following transfers by
the client, if they meet the conditions described:

(a) Gifts or donations totaling one thousand dollars or
less in any month;

(b) The transfer of an excluded resource described in
WAC 388-513-1350 with the exception of the client's home,
unless the transfer meets the conditions described in subsec-
tion (1)(d);

(c) The transfer of an asset for less than fair market value
(FMV), if the client can provide evidence to the department
that satisfies one of the following:

(i) An intent to transfer the asset at FMV or other ade-
quate compensation;

(1) The transfer is not made to qualify for LTC services;

(iii) The client is given back ownership of the asset;

(iv) The denial of eligibility would result in an undue
hardship.

(d) The transfer of ownership of the client's home, if it is
transferred to the client's:

(i) Spouse; or

(i) Child, who:

(A) Meets the disability criteria described in WAC
((388-475-6050)) 182-512-0050 (1)(b) or (c); or

(B) Is less than twenty-one years old; or

(iii) A son or daughter, who:

(A) Lived in the home for at least two years immediately
before the client's current period of institutional status; and

(B) Provided care that enabled the client to remain in the
home; or

(iv) A brother or sister, who has:
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(A) Equity in the home, and

(B) Lived in the home for at least one year immediately
before the client's current period of institutional status.

(e) The transfer of an asset other than the home, if the
transfer meets the conditions described in subsection (4), and
the asset is transferred:

(1) To the client's spouse or to another person for the sole
benefit of the spouse;

(i) From the client's spouse to another person for the
sole benefit of the spouse;

(iii) To the client's child who meets the disability criteria
described in WAC ((388-475-00560)) 182-512-0050 (1)(b) or
(c) or to a trust established for the sole benefit of this child; or

(iv) To a trust established for the sole benefit of a person
who is ((sixtyfeurs)) sixty-four years old or younger and
meets the disability criteria described in WAC ((388475-
00560)) 182-512-0050 (1)(b) or (c).

(f) The transfer of an asset to a member of the client's
family in exchange for care the family member provided the
client before the current period of institutional status, if a
written agreement that describes the terms of the exchange:

(i) Was established at the time the care began;

(i1) Defines a reasonable FMV for the care provided that
reflects a time frame based on the actuarial life expectancy of
the client who transfers the asset; and

(iii) States that the transferred asset is considered pay-
ment for the care provided.

(2) When the fair market value of the care described in
subsection (1)(f) is less than the value of the transferred asset,
the department considers the difference the transfer of an
asset without adequate consideration.

(3) The department considers the transfer of an asset in
exchange for care given by a family member without a writ-
ten agreement as described under subsection (1)(f) as the
transfer of an asset without adequate consideration.

(4) The transfer of an asset or the establishment of a trust
is considered to be for the sole benefit of a person described
in subsection (1)(e), if the transfer or trust:

(a) Is established by a legal document that makes the
transfer irrevocable; and

(b) Provides for spending all funds involved for the ben-
efit of the person for whom the transfer is made within a time
frame based on the actuarial life expectancy of that person.

(5) When evaluating the effect of the transfer of an asset
on a client's eligibility for LTC services received on or after
October 1, 1993, the department counts the number of
months before the month of application to establish what is
referred to as the "look-back" period. The following number
of months apply as described:

(a) Thirty-six months, if all or part of the assets were
transferred on or after August 11, 1993; and

(b) Sixty months, if all or part of the assets were trans-
ferred into a trust as described in WAC 388-561-0100.

(6) If a client or the client's spouse transfers an asset
within the look-back period without receiving adequate com-
pensation, the result is a penalty period in which the client is
not eligible for LTC services. If a client or the client's spouse
transfers an asset on or after March 1, 1997 and before April
1, 2003, the department must establish a penalty period as
follows:
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(a) If a single or multiple transfers are made within a sin-
gle month, then the penalty period:

(i) Begins on the first day of the month in which the
transfer is made; and

(i1) Ends on the last day of the number of whole months
found by dividing the total uncompensated value of the assets
by the statewide average monthly private cost for nursing
facilities at the time of application.

(b) If multiple transfers are made during multiple
months, then the transfers are treated as separate events and
multiple penalty periods are established that:

(1) Begin on the latter of:

(A) The first day of the month in which the transfer is
made; or

(B) The first day after any previous penalty period has
ended; and

(i1) End on the last day of the whole number of months as
described in subsection (6)(a)(ii).

(7) If an asset is sold, transferred, or exchanged, the por-
tion of the proceeds:

(a) That is used within the same month to acquire an
excluded resource described in WAC 388-513-1350 does not
affect the client's eligibility;

(b) That remains after an acquisition described in subsec-
tion (7)(a) becomes an available resource as of the first day of
the following month.

(8) If the transfer of an asset to the client's spouse
includes the right to receive a stream of income not generated
by a transferred resource, the department must apply rules
described in WAC 388-513-1330 ((€6))) (5) through ((€8)))
.

(9) If the transfer of an asset for which adequate compen-
sation is not received is made to a person other than the cli-
ent's spouse and includes the right to receive a stream not
generated by a transferred resource, the length of the penalty
period is determined and applied in the following way:

(a) The total amount of income that reflects a time frame
based on the actuarial life expectancy of the client who trans-
fers the income is added together;

(b) The amount described in (9)(a) is divided by the
statewide average monthly private cost for nursing facilities
at the time of application; and

(¢) A penalty period equal to the number of whole
months found by following subsections (9)(a) and (b) is
applied that begins on the latter of:

(1) The first day of the month in which the client transfers
the income; or

(i1) The first day of the month after any previous penalty
period has ended.

(10) A penalty period for the transfer of an asset that is
applied to one spouse is not applied to the other spouse,
unless:

(a) Both spouses are receiving LTC services; and

(b) A division of the penalty period between the spouses
is requested.

(11) If a client or the client's spouse disagrees with the
determination or application of a penalty period, that person
may request a hearing as described in chapter 388-02 WAC.
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AMENDATORY SECTION (Amending WSR 07-17-005,
filed 8/2/07, effective 9/2/07)

WAC 388-513-1367 Hardship waivers for long-term
care (LTC) services. Clients who are denied or terminated
from LTC services due to a transfer of asset penalty
(described in WAC 388-513-1363, 388-513-1364 and 388-
513-1365), or having excess home equity (described in WAC
388-513-1350) may apply for an undue hardship waiver.
Notice of the right to apply for an undue hardship waiver will
be given whenever there is a denial or termination based on
an asset transfer or excess home equity. This section:

* Defines undue hardship;

* Specifies the approval criteria for an undue hardship
request;

 Establishes the process the department follows for
determining undue hardship; and

+ Establishes the appeal process for a client whose
request for an undue hardship is denied.

(1) When does undue hardship exist?

(a) Undue hardship may exist:

(i) When a transfer of an asset occurs between:

(A) Registered domestic partners as described in chapter
26.60 RCW:; or

(B) Same-sex couples who were married in states and the
District of Columbia where same-sex marriages are legal;
and

(C) The transfer would not have caused a period of inel-
igibility if made between an opposite sex married couple
under WAC 388-513-1363.

(i1) When a client who transferred the assets or income,
or on whose behalf the assets or income were transferred,
either personally or through a spouse, guardian or attorney-
in-fact, has exhausted all reasonable means including legal
remedies to recover the assets or income or the value of the
transferred assets or income that have caused a penalty
period; and

((6D)) (iii) The client provides sufficient documentation
to support their efforts to recover the assets or income; or

((61))) (iv) The client is unable to access home equity in
excess of ((fivehundredthousand-doHars-duetoatenor
legalimpediment)) the standard described in WAC 388-513-
1350; and

((6¥)) (v) When, without LTC benefits, the client is
unable to obtain:

(A) Medical care to the extent that his or her health or
life is endangered; or

(B) Food, clothing, shelter or other basic necessities of
life.

(b) Undue hardship can be approved for an interim
period while the client is pursuing recovery of the assets or
income.

(2) Undue hardship does not exist:

(a) When the transfer of asset penalty period or excess
home equity provision inconveniences a client or restricts
their lifestyle but does not seriously deprive him or her as
defined in subsection (1)(a)(iii) of this section;

(b) When the resource is transferred to a person who is
handling the financial affairs of the client; or

(c) When the resource is transferred to another person by
the individual that handles the financial affairs of the client.

Proposed
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(d) Undue hardship may exist under (b) and (c) if DSHS
has found evidence of financial exploitation.

(3) How is an undue hardship waiver requested?

(a) An undue hardship waiver may be requested by:

(1) The client;

(i1) The client's spouse;

(iii) The client's authorized representative;

(iv) The client's power of attorney; or

(v) With the consent of the client or their guardian, a
medical institution, as defined in WAC ((388-500-06005))
182-500-0005, in which an institutionalized client resides.

(b) Request must:

(1) Be in writing;

(i) State the reason for requesting the hardship waiver;

(iii)) Be signed by the requestor and include the
requestor's name, address and telephone number. If the
request is being made on behalf of a client, then the client's
name, address and telephone number must be included;

(iv) Be made within thirty days of the date of denial or
termination of LTC services; and

(v) Returned to the originating address on the denial/ter-
mination letter.

(4) What if additional information is needed to determine
a hardship waiver?

(a) A written notice to the client is sent requesting addi-
tional information within fifteen days of the request for an
undue hardship waiver. Additional time to provide the infor-
mation can be requested by the client.

(5) What happens if my hardship waiver is approved?

(a) The department sends a notice within fifteen days of
receiving all information needed to determine a hardship
waiver. The approval notice specifies a time period the
undue hardship waiver is approved.

(b) Any changes in a client's situation that led to the
approval of a hardship must be reported to the department by
the tenth of the month following the change per WAC 388-
418-0007.

(6) What happens if my hardship waiver is denied?

(a) The department sends a denial notice within fifteen
days of receiving the requested information. The letter will
state the reason it was not approved.

(b) The denial notice will have instructions on how to
request an administrative hearing. The department must
receive an administrative hearing request within ninety days
of the date of the adverse action or denial.

(7) What statute or rules govern administrative hearings?

(a) An administrative hearing held under this section is
governed by chapters 34.05 RCW and chapter 388-02 WAC
and this section. If a provision in this section conflicts with a
provision in chapter 388-02 WAC, the provision in this sec-
tion governs.

(8) Can the department revoke an approved undue hard-
ship waiver?

(a) The department may revoke approval of an undue
hardship waiver if any of the following occur:

(1) A client, or his or her authorized representative, fails
to provide timely information and/or resource verifications as
it applies to the hardship waiver when requested by the
department per WAC 388-490-0005 and 388-418-0007 or
182-504-0125;
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(i1) The lien or legal impediment that restricted access to
home equity in excess of five hundred thousand dollars is
removed; or

(iii) Circumstances for which the undue hardship was
approved have changed.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 09-07-037,
filed 3/10/09, effective 4/10/09)

WAC 388-513-1380 Determining a client's financial
participation in the cost of care for long-term care (LTC)
services. This rule describes how the department allocates
income and excess resources when determining participation
in the cost of care (the post-eligibility process). The depart-
ment applies rules described in WAC 388-513-1315 to define
which income and resources must be used in this process.

(1) For a client receiving institutional or hospice services
in a medical institution, the department applies all subsec-
tions of this rule.

(2) For a client receiving waiver services at home or in
an alternate living facility, the department applies only those
subsections of this rule that are cited in the rules for those
programs.

(3) For a client receiving hospice services at home, or in
an alternate living facility, the department applies rules used
for the community options program entry system (COPES)
for hospice applicants with gross income under the medicaid
special income level (SIL) (300% of the federal benefit rate
(FBR)), if the client is not otherwise eligible for another non-
institutional categorically needy medicaid program. (Note:
For hospice applicants with income over the medicaid SIL,
medically needy medicaid rules apply.)

(4) The department allocates nonexcluded income in the
following order and the combined total of (4)(a), (b), (c), and
(d) cannot exceed the effective one-person medically needy
income level (MNIL):

(a) A personal needs allowance (PNA) of:

(i) Seventy dollars for the following clients who live in a
state veteran's home and receive a needs based veteran's pen-
sion in excess of ninety dollars:

(A) A veteran without a spouse or dependent child.

(B) A veteran's surviving spouse with no dependent chil-
dren.

(i1) The difference between one hundred sixty dollars
and the needs based veteran's pension amount for persons
specified in subsection (4)(a)(i) of this section who receive a
veteran's pension less than ninety dollars.

(iii) One hundred sixty dollars for a client living in a state
veterans' home who does not receive a needs based veteran's
pension;

(iv) Forty-one dollars and sixty-two cents for all clients
in a medical institution receiving ((gereral-assistanee)) ABD
cash assistance.

v) ((E—’Efeeﬁ*e—lul—y—l—%%?—fhfeugh—kme%g%@%—ﬁ-&}h
five-deHars—andforty-five-eents)) For all other clients in a

medical institution((-—Effeetive Jaly1;-2008-this)) the PNA
((inereasesto)) is fifty-seven dollars and twenty-eight cents.
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(vi) Current PNA and long-term care standards can be

found at ((httpAwwwidshswasovimanualsteazisee-
trensHongFermCare/ T Cstandardspra—shtml))

http://www.dshs.wa.gov/manuals/eaz/sections/L.ong-
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: )) For
each child, one hundred and ﬁftV nercent of the two-person
FPL minus that child's income and divided by three (child
support received from a noncustodial parent is considered the

TermCare/LTCstandardspna.shtml.
(b) Mandatory federal, state, or local income taxes owed

by the client.
(c) Wages for a client who:
(1) Is related to the Supplemental Security Income (SSI)

program as described in WAC ((388-475-6050(1))) 182-512-
0050(1); and

(ii) Receives the wages as part of a department-approved
training or rehabilitative program designed to prepare the cli-
ent for a less restrictive placement. When determining this
deduction employment expenses are not deducted.

(d) Guardianship fees and administrative costs including
any attorney fees paid by the guardian, after June 15, 1998,
only as allowed by chapter 388-79 WAC.

(5) The department allocates nonexcluded income after
deducting amounts described in subsection (4) in the follow-
ing order:

(a) ((Ineeme)) Current or back child support garnished
(for-chitd thheld 5 hild

pert))) or withheld from income according to a child support
order in the month of the garnishment if it is for the current
month:

(i) For the time period covered by the PNA; and

(i1) Is not counted as the dependent member's income
when determining the family allocation amount.

(b) A monthly maintenance needs allowance for the
community spouse not to exceed, effective January 1, 2008,
two thousand six hundred ten dollars, unless a greater amount
is allocated as described in subsection (7) of this section. The
community spouse maintenance allowance ((is-inereased))
may change each January based on the consumer price index

((irerease—(from—September—to—September;
hitp/fwww-bls-gev/lepth))). Starting January 1, 2008 and each

year thereafter the community spouse maintenance allocation
can be found in the long-term care standards chart at
http://www1.dshs.wa.gov/manuals/eaz/sections/Long-
TermCare/LTCstandardspna.shtml. The monthly mainte-
nance needs allowance:

(1) Consists of a combined total of both:

(A) One hundred fifty percent of the two person federal
poverty level. This standard ((inereases)) may change annu-
ally on July 1st ((thttp:/faspe-os-dhhs-gev/pevertyH)); and

(B) Excess shelter expenses as described under subsec-
tion (6) of this section.

(i1) Is reduced by the community spouse's gross count-
able income; and

(iii) Is allowed only to the extent the client's income is
made available to the community spouse.

(c) A monthly maintenance needs amount for each minor
or dependent child, dependent parent or dependent sibling of
the community spouse or institutionalized person who:

(i) Resides with the community spouse:

(A) ((ranamountequalto—eone-third-of-onehundred
fifty-pereent-of the twopersenfederal peverty leveHessthe
i i il bers i T ardd

child's income). This standard is called the community
spouse (CS) and family maintenance standard and can be
found at: http://www.dshs.wa.gov/manuals/eaz/sections/
LongTermCare/L TCstandardspna.shtml.

(i1) Does not reside with the community spouse or insti-
tutionalized person, in an amount equal to the effective one-
person MNIL for the number of dependent family members
in the home less the dependent family member's income.

(iii) Child support received from a noncustodial parent is
the child's income.

(d) Medical expenses incurred by the institutional client
and not used to reduce excess resources. Allowable medical
expenses and reducing excess resources are described in
WAC 388-513-1350.

(e) Maintenance of the home of a single institutionalized
client or institutionalized couple:

(1) Up to one hundred percent of the one-person federal
poverty level per month;

(i1) Limited to a six-month period;

(i) When a physician has certified that the client is
likely to return to the home within the six-month period; and

(iv) When social services staff documents the need for
the income exemption.

(6) For the purposes of this section, "excess shelter
expenses" means the actual expenses under subsection (6)(b)
less the standard shelter allocation under subsection (6)(a).
For the purposes of this rule:

(a) The standard shelter allocation is based on thirty per-
cent of one hundred fifty percent of the two person federal
poverty level. This standard ((inereases)) may change annu-
ally on July 1st (((http/aspe-os-dhhs-gov/povertyd)) and is
found at: http://www.dshs.wa.gov/manuals/eaz/sections/
LongTermCare/L TCstandardspna.shtml; and

(b) Shelter expenses are the actual required maintenance
expenses for the community spouse's principal residence for:

(i) Rent;

(i1) Mortgage;

(ii1) Taxes and insurance;

(iv) Any maintenance care for a condominium or coop-
erative; and

(v) The food stamp standard utility allowance ((ferfour
persens)) described in WAC 388-450-0195, provided the
utilities are not included in the maintenance charges for a
condominium or cooperative.

(7) The amount allocated to the community spouse may
be greater than the amount in subsection (6)(b) only when:

(a) A court enters an order against the client for the sup-
port of the community spouse; or

(b) A hearings officer determines a greater amount is
needed because of exceptional circumstances resulting in
extreme financial duress.

(8) A client who is admitted to a medical facility for
ninety days or less and continues to receive full SSI benefits
is not required to use the SSI income in the cost of care for
medical services. Income allocations are allowed as
described in this section from non-SSI income.

Proposed
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(9) Standards described in this section for long-term care

can be found at: ((httpwwwi-dshs-wa-gev/manualsfeaz/
seetionstongTermCare/ LT Cstandardspra-shtml))

http://www.dshs.wa.gov/manuals/eaz/sections/L.ong-

TermCare/LTCstandardspna.shtml.

AMENDATORY SECTION (Amending WSR 07-19-129,
filed 9/19/07, effective 10/20/07)

WAC 388-513-1395 Determining eligibility for insti-
tutional or hospice services for individuals living in a
medical institution under the medically needy (MN) pro-
gram. This section describes how the department determines
a client's eligibility for institutional or hospice services in a
medical institution and for facility care only under the MN
program. In addition, this section describes rules used by the
department to determine whether a client approved for these
benefits is also eligible for noninstitutional medical assis-
tance in a medical institution under the MN program.

(1) To be eligible for institutional or hospice services
under the MN program for individuals living in a medical
institution, a client must meet the financial requirements
described in subsection (5). In addition, a client must meet
program requirements described in WAC 388-513-1315; and

(a) Be an SSl-related client with countable income as
described in subsection (4)(a) that is more than the special
income level (SIL); or

(b) Be a child not described in subsection (1)(a) with
countable income as described in subsection (4)(b) that
exceeds the categorically needy (CN) standard for the chil-
dren's medical program.

(2) For an SSI-related client, excess resources ((eanbe))
are reduced by medical expenses as described in WAC 388-
513-1350 to the resource standard for a single or married
individual.

(3) The department determines a client's countable
resources for institutional and hospice services under the MN
programs as follows:

(a) For an SSl-related client, the department determines
countable resources per WAC 388-513-1350.

(b) For a child not described in subsection (3)(a), no
determination of resource eligibility is required.

(4) The department determines a client's countable
income for institutional and hospice services under the MN
program as follows:

(a) For an SSl-related client, the department reduces
available income as described in WAC 388-513-1325 and
388-513-1330 by:

(1) Excluding income described in WAC 388-513-1340;

(i1) Disregarding income described in WAC 388-513-
1345; and

(iii) Subtracting previously incurred medical expenses
incurred by the client and not used to reduce excess
resources. Allowable medical expenses and reducing excess
resources are described in WAC 388-513-1350.

(b) For a child not described in subsection (4)(a), the
department:

(1) Follows the income rules described in WAC ((388-
505-0210)) 182-505-0210 for the children's medical pro-
gram; and
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(i1) Subtracts the medical expenses described in subsec-
tion (4).

(5) If the ((eembmed—tefal—e{l&eheﬂt—s—eeuﬁf&b}e—meeﬂae
when-added-te)) income remaining after the allowed deduc-
tions described in WAC 388-513-1380, plus countable
resources in excess of the standard described in WAC 388-
513-1350(1), is less than the department-contracted rate
((plus-the-amount-of recurring medieal-expenses;)) times the
number of days residing in the facility the client:

(a) Is eligible for institutional or hospice services in a
medical institution, and ((neninstitutional)) medical assis-
tance;

(b) Is approved for twelve months; and

(c) Participates ((#1)) income and excess resources
toward the cost of care as described in WAC 388-513-1380.

(6) If the ((combined—tetal-of—-a—clients—countable))
income((-which-whenadded-to-countable reseureesinexeess
hantl . e faeili sl :

ring-medieal-expenses;-but-mere-thanthe-department-eon-
traeted-rate;)) remaining after the allowed deductions

described in WAC 388-513-1380 plus countable resources in
excess of the standard described in WAC 388-513-1350(1) is
more than the department-contracted rate times the number
of days residing in the facility the client:

(a) Is not ehglble for ((ﬁ&f&mg—ﬁ&e&rty—e&fe—efﬂ-y—aﬂd—rs

eh&p’eer%%%—éw—\%%@)) Davment of 1nst1tut10nal services;

and

(@) (b) ((Pays—thenursinghomeattheeurrent-state
rate)) Eligibility is determined for medical assistance only as
described in chapter 182-519 WAC.

(7) If the income remaining after the allowed deductions
described in WAC 388-513-1380 is more than the depart-
ment contracted nursing facility rate based on the number of
days the client is in the facility, but less than the private nurs-
ing rate plus the amount of medical expenses not used to
reduce excess resources the client:

(a) Is eligible for nursing facility care only and is
approved for a three or six month based period as described
in chapter 182-519 WAC. This does not include hospice in a
nursing facility; and

(i) Pays the nursing home at the current state rate;

(i1) Participates in the cost of care as described in WAC
388-513-1380; and

(iii) Is not eligible for medical assistance or hospice ser-
vices unless the requirements in (6)(b) ((er€e)-are)) is met.

(b) Is approved for medical assistance for a three or six
month base period as described in chapter ((388-519)) 182-
519 WAGC, if:

(1) No income and resources remain after the post eligi-
bility treatment of income process described in WAC 388-
513-1380.

(i1) Medicaid certification is approved beginning with
the first day of the base period.

(c) Is approved for medical assistance for up to three or
six months when they incur additional medical expenses that
are equal to or more than excess income ((and-resenrees))
remaining after the post eligibility treatment of income pro-
cess described in WAC 388-513-1380.
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(i) This process is known as spenddown and is described
in WAC ((388-519-61+66)) 182-519-0100.

(i) Medicaid certification is approved on the day the
spenddown is met.

(((—79)) (_) If the ((eembmed—te%al—ef—a—eheﬂt—s—ﬂeﬂex-

ﬁ—&beve—t-he—f&erl-ﬁdyhmeﬂt-h-l-y—pmfa%m)) income remalmng
after the allowed deductions described in WAC 388-513-

1380. plus countable resources in excess of the standard
described in WAC 388-513-1350 is more than the private
nursing facility rate times the number of days in a month
residing in the facility, the client:

(a) ((Jéhe—eheﬂt—ts—mehglb}e—usmg—msmuﬂeﬂal—fu%es)) Is
not eligible for payment of institutional services.

(b) Eligibility is ((considered-under-aneninstitutional))
determined for medical assistance ((pregram)) only as
described in chapter ((388-41+6-and388-519)) 182-519 WAC.

NEW SECTION

WAC 388-513-1397 Treatment of entrance fees of
individuals residing in continuing care retirement com-
munities. The following rule applies to long-term care med-
icaid applicants who reside in a continuing care retirement
communities or life care communities that collect an entrance
fee on admission from residents:

(1) Treatment of Entrance Fee. An individual’s entrance
fee in a continuing care retirement community or life care
community is considered a resource available to the individ-
ual to the extent that:

(a) The individual has the ability to use the entrance fee,
or the contract provides that the entrance fee may be used to
pay for care should other resources or income of the individ-
ual be insufficient to pay for care.

(b) The individual is eligible for a refund of any remain-
ing entrance free when the individual dies or terminates the
continuing care retirement community or life care commu-
nity contract and leaves the community; and

(c) The entrance free does not confer an ownership inter-
est in the continuing care retirement community or life care
community.

AMENDATORY SECTION (Amending WSR 08-22-052,
filed 11/3/08, effective 12/4/08)

WAC 388-515-1505 Long-term care home and com-
munity based services authorized by home and commu-
nity services (HCS) and hospice. (1) This chapter describes
the general and financial eligibility requirements for categor-
ically needy (CN) home and community based (HCB) ser-
vices administered by home and community services (HCS)
and hospice services administered by ((health-and-recovery
services-administration(HRSAY)) the health care authority
(HCA).

(2) The HCB service programs are:

(a) Community options program entry system (COPES);

(b) Program of all-inclusive care for the elderly (PACE);

(c) Washington medicaid integration partnership
(WMIP); or

(d) New Freedom consumer directed services (New
Freedom).
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(3) Roads to community living (RCL) services. For RCL
services this chapter is used only to determine your cost of
care. Medicaid eligibility is guaranteed for three hundred
sixty-five days upon discharge from a medical institution.

(4) Hospice services if you don't reside in a medical
institution and:

(a) Have gross income at or below the special income
level (SIL); and

(b) Aren't eligible for another CN or medically needy
(MN) medicaid program.

(5) WAC 388-515-1506 describes the general eligibility
requirements for HCS CN waivers.

(6) WAC 388-515-1507 describes eligibility for waiver
services when you are eligible for medicaid using noninstitu-
tional CN rules.

(7) WAC 388-515-1508 describes the initial financial
eligibility requirements for waiver services when you are not
eligible for noninstitutional CN medicaid described in WAC
388-515-1507(1).

(8) WAC 388-515-1509 describes the rules used to
determine your responsibility in the cost of care for waiver
services if you are not eligible for medicaid under a CN pro-
gram listed in WAC 388-515-1507(1). This is also called cli-
ent participation or post eligibility.

AMENDATORY SECTION (Amending WSR 08-22-052,
filed 11/3/08, effective 12/4/08)

WAC 388-515-1506 What are the general eligibility
requirements for home and community based (HCB) ser-
vices authorized by home and community services (HCS)
and hospice? (1) To be eligible for home and community
based (HCB) services and hospice you must:

(a) Meet the program and age requirements for the spe-
cific program:

(1) COPES, per WAC 388-106-0310;

(i1) PACE, per WAC 388-106-0705;

(iii)) WMIP waiver services, per WAC 388-106-0750;

(iv) New Freedom, per WAC 388-106-1410;

(v) Hospice, per chapter ((388-554)) 182-551 WAC; or

(vi) Roads to community living (RCL), per WAC 388-
106-0250, 388-106-0255 and 388-106-0260.

(b) Meet the disability criteria for the Supplemental
Security Income (SSI) program as described in WAC ((388-
475-6650)) 182-512-0050;

(c) Require the level of care provided in a nursing facil-
ity described in WAC 388-106-0355;

(d) Be residing in a medical institution as defined in
WAC ((388-500-6005)) 182-500-0050, or likely to be placed
in one within the next thirty days without HCB services pro-
vided under one of the programs listed in subsection (1)(a);

(e) Have attained institutional status as described in
WAC 388-513-1320;

(f) Be determined in need of services and be approved
for a plan of care as described in subsection (1)(a);

(g) Be able to live at home with community support ser-
vices and choose to remain at home, or live in a department-
contracted:

(1) Enhanced adult residential care (EARC) facility;

(i1) Licensed adult family home (AFH); or

Proposed
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(iii) Assisted living (AL) facility.

(h) Not be subject to a penalty period of ineligibility for
the transfer of an asset as described in WAC 388-513-1363
through ((388-513-1366)) 388-513-1365;

(1) Not have a home with equity in excess of the require-
ments described in WAC 388-513-1350.

(2) Refer to WAC 388-513-1315 for rules used to deter-
mine countable resources, income, and eligibility standards
for long-term care services.

(3) Current income and resource standard charts are
located at: http://www.dshs.wa.gov/manuals/eaz/sec-
tions/LongTermCare/LTCstandardspna.html.

AMENDATORY SECTION (Amending WSR 09-14-043,
filed 6/24/09, effective 7/25/09)

WAC 388-515-1507 What are the financial require-
ments for home and community based (HCB) services
authorized by home and community services (HCS) when
you are eligible for a noninstitutional categorically needy
(CN) medicaid program? (1) You are eligible for medicaid
under one of the following programs:

(a) Supplemental Security Income (SSI) eligibility
described in WAC 388-474-0001. This includes SSI clients
under 1619B status;

(b) SSI-related CN medicaid described in WAC ((388-
475-6100)) 182-512-0100 (2)(a) and (b);

(¢) SSI-related healthcare for workers with disabilities
program (HWD) described in WAC ((388-475-1060)) 182-
511-1000. If you are receiving HWD, you are responsible to
pay your HWD premium as described in WAC ((388-475-
1250)) 182-511-1250. ((*his—change-is-effective Apri15
2609));

) (G ] .‘ ited y "i ].. bii

eriteria)) Aged. blind, or disabled (ABD) cash assistance
described in WAC ((388-505-6116¢6))) 388-400-0060 and
are receiving CN medicaid.

(2) You do not have a penalty period of ineligibility for
the transfer of an asset as described in WAC 388-513-1363
through ((388-543-1366)) 388-513-1365. This does not apply
to PACE or hospice services.

(3) You do not have a home with equity in excess of the
requirements described in WAC 388-513-1350.

(4) You do not have to meet the initial eligibility income
test of having gross income at or below the special income
level (SIL).

(5) You do not pay (participate) toward the cost of your
personal care services.

(6) If you live in a department contracted facility listed in
WAC 388-515-1506 (1)(g), you pay room and board up to
the ADSA room and board standard. The ADSA room and
board standard is based on the federal benefit rate (FBR)
minus the current personal needs allowance (PNA) for HCS
CN waivers in an alternate living facility.

(a) If you live in an assisted living (AL) facility,
enhanced adult residential center (EARC), or adult family
home (AFH) you keep a PNA of sixty-two dollars and sev-
enty-nine cents and use your income to pay up to the room
and board standard.
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(b) If subsection (6)(a) applies and you are receiving
HWD described in WAC ((388-475-1660)) 182-511-1000,
you are responsible to pay your HWD premium as described
in WAC ((388-475-1250)) 182-511-1250, in addition to the
ADSA room and board standard.

(7) If you are eligible for ((general-assistanee-expedited

aged/blind/disabled-eriteria—deseribedin-WAC388-505-
01H6¢6);)) aged, blind or disabled (ABD) cash assistance pro-
gram described in WAC 388-400-0060 you do not participate
in the cost of personal care and you may keep the following:

(a) When you live at home, you keep the cash grant
amount authorized under ((thegeneral-assistanee-program))
WAC 388-478-0033;

(b) When you live in an AFH, you keep a PNA of thirty-
eight dollars and eighty-four cents, and pay any remaining
income and ((general-assistanee)) ABD cash grant to the
facility for the cost of room and board up to the ADSA room
and board standard; or

(c) When you live in an assisted living facility or
enhanced adult residential center, you are only eligible to
receive an ABD cash grant of thirty-eight dollars and eighty-
four cents as described in WAC 388-478-0045, which you
keep for your PNA.

(8) Current resource and income standards are located at:
http://www.dshs.wa.gov/manuals/eaz/sections/Long-
TermCare/LTCstandardspna.shtml.

(9) Current PNA and ADSA room and board standards
are located at: http://www.dshs.wa.gov/manuals/eaz/sec-
tions/LongTermCare/ltcstandardsPNAchartsubfile.shtml.

AMENDATORY SECTION (Amending WSR 08-22-052,
filed 11/3/08, effective 12/4/08)

WAC 388-515-1508 How does the department deter-
mine if you are financially eligible for home and commu-
nity based (HCB) services authorized by home and com-
munity services (HCS) and hospice if you are not eligible
for medicaid under a categorically needy (CN) program
listed in WAC 388-515-1507(1)? (1) If you are not eligible
for medicaid under a categorically needy (CN) program listed
in WAC 388-515-1507(1), the department must determine
your eligibility using institutional medicaid rules. This sec-
tion explains how you may qualify using institutional medic-
aid rules.

(2) You must meet the general eligibility requirements
described in WAC 388-513-1315 and 388-515-1506.

(3) You must meet the following resource requirements:

(a) Resource limits described in WAC 388-513-1350.

(b) If you have resources over the standard allowed in
WAC 388-513-1350, the department reduces resources over
the standard by your unpaid medical expenses described in
WAC 388-513-1350 ((fd)y;fe)and-H))) if you verify these
expenses.

(4) You must meet the following income requirements:

(a) Your gross nonexcluded income must be at or below
the special income level (SIL) which is three hundred percent
of the federal benefit rate (FBR); or

(b) For home and community based (HCB) service pro-
grams authorized by HCS your gross nonexcluded income is:
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(i) Above the special income level (SIL) which is three
hundred percent of the federal benefit rate (FBR); and

(i1) Net income is no greater than the effective one-per-
son medically needy income level (MNIL). Net income is
calculated by reducing gross nonexcluded income by:

(A) Medically needy (MN) disregards found in WAC
388-513-1345; and

(B) The average monthly nursing facility state rate is five
thousand six hundred and twenty six dollars. This rate will be
updated annually starting October 1, 2012 and each year
thereafter on October 1. This standard will be updated annu-
ally in the long-term care standard section of the EAZ manual
described at http://www.dshs.wa.gov/manuals/eaz/sections/
LongTermCare/LTCstandardspna.shtml.

(5) The department follows the rules in WAC 388-515-
1325, 388-513-1330, and 388-513-1340 to determine avail-
able income and income exclusions.

(6) Current resource and income standards (including the
SIL, MNIL and FBR) for long-term care are found at:
http://www.dshs.wa.gov/manuals/eaz/sections/LongTerm
Care/LTCstandardspna.shtml.

AMENDATORY SECTION (Amending WSR 08-22-052,
filed 11/3/08, effective 12/4/08)

WAC 388-515-1509 How does the department deter-
mine how much of my income I must pay towards the cost
of my care if I am only eligible for home and community
based (HCB) services under WAC 388-515-1508? If you
are only eligible for medicaid under WAC 388-515-1508, the
department determines how much you must pay based upon
the following:

(1) If you are single and living at home as defined in
WAC 388-106-0010, you keep all your income up to the fed-
eral poverty level (FPL) for your personal needs allowance
(PNA).

(2) If you are married living at home as defined in WAC
388-106-0010, you keep all your income up to the effective
one-person medically needy income level (MNIL) for your
PNA if your spouse lives at home with you. If you are mar-
ried and living apart from your spouse, you're allowed to
keep your income up to the FPL for your PNA.

(3) If you live in an assisted living (AL) facility,
enhanced adult residential center (EARC), or adult family
home (AFH), you:

(a) Keep a PNA from your gross ((nenexluded)) nonex-
cluded income. The PNA is sixty-two dollars and seventy-
nine cents effective July 1, 2008; and

(b) Pay for your room and board up to the ADSA room
and board standard.

(4) In addition to paying room and board, you may also
have to pay toward the cost of personal care. This is called
your participation. Income that remains after the PNA and
any room and board deduction is reduced by allowable
deductions in the following order:

(a) If you are working, the department allows an earned
income deduction of the first sixty-five dollars plus one-half
of the remaining earned income.

WSR 12-16-023

(b) Guardianship fees and administrative costs including
any attorney fees paid by the guardian only as allowed by
chapter 388-79 WAC;

(¢) Current or back child support garnished or withheld
from your income according to a child support order in the
month of the garnishment if it is for the current month. If the
department allows this as deduction from your income, the
department will not count it as your child's income when
determining the family allocation amount;

(d) A monthly maintenance needs allowance for your
community spouse not to exceed that in WAC 388-513-1380
(5)(b) unless a greater amount is allocated as described in
subsection (e) of this section. This amount:

(i) Is allowed only to the extent that ((eu-make)) your
income is made available to your community spouse; and

(i1) Consists of a combined total of both:

(A) One hundred fifty percent of the two person federal
poverty level. This standard ((inereases)) may change annu-
ally on July 1st ((thttp:#faspe-os-dhhs-gev/pevertyd)) and can
be found at: http://www.dshs.wa.gov/manuals/eaz/sections/
LongTermCare/LTCstandardspna.shtml; and

(B) Excess shelter expenses. For the purposes of this sec-
tion, excess shelter expenses are the actual required mainte-
nance expenses for your community spouse's principal resi-
dence. These expenses are determined in the following man-
ner:

(D Rent, including space rent for mobile homes, plus;

(IT) Mortgage, plus;

(IIT) Taxes and insurance, plus;

(IV) Any required payments for maintenance care for a
condominium or cooperative, ((sminus)) plus;

(V) The food assistance standard utility allowance
(SUA) (((forlong-termeareserviees-thisissetatthestandard
wthty-aHewaneeforafour-persenheuseheld);)) described in
WAC 388-450-0195 provided the utilities are not included in
the maintenance charges for a condominium or cooperative,
minus;

(VI) The standard shelter allocation. This standard is
based on thirty percent of one hundred fifty percent of the
two person federal poverty level. This standard ((inereases))
may change annually on July 1st ((chttp:#aspe-os-dhhs-gov/
peverty))) and can be found at: http://www.dshs.wa.gov/
manuals/eaz/sections/LongTermCare/LTCstandards
pna.shtml; and

((¢e))) (VID) Is reduced by your community spouse's
gross countable income.

((#)) (ii) The amount allocated to the community
spouse may be greater than the amount in subsection (d)(ii)
only when:

((®)) (A) There is a court order approving ((the)) a
higher amount for the support of your community spouse; or

((6)) (B) A hearings officer determines a greater
amount is needed because of exceptional circumstances
resulting in extreme financial duress.

((¢2))) (e) A monthly maintenance needs amount for
each minor or dependent child, dependent parent, or depen-
dent sibling of your community or institutionalized spouse.
The amount the department allows is based on the living
arrangement of the dependent. If the dependent:

Proposed
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(i) Resides with your community spouse, ((the-ameuntis

‘s )) for each child, one
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(3) WAC 388-515-1513 describes the initial financial
requirements for the DDD waivers if you are not eligible for
medicaid under a categorically needy program (((EN-P)))
(CN) listed in WAC 388-515-1512(1).

hundred fifty percent of the two-person FPL minus that
child's income and divided by three (child support received
from a noncustodial parent is considered the child's income);

(i) Does not reside with the community spouse, the
amount is equal to the effective one-person MNIL based on
the number of dependent family members in the home less
their separate income (child support received from a noncus-
todial parent is considered the child's income).

(()) () Your unpaid medical expenses which have not
been used to reduce excess resources. Allowable medical
expenses are described in WAC 388-513-1350.

((®)) (g) The total of the following deductions cannot
exceed the SIL (three hundred percent of the FBR):

(i) Personal needs allowance in subsections (1), (2) and
(3)(a) and (b); and

(i) Earned income deduction of the first sixty-five dol-
lars plus one-half of the remaining earned income in subsec-
tion (4)(a); and

(iii) Guardianship fees and administrative costs in sub-
section (4)(b).

(5) You must pay your provider the combination of the
room and board amount and the cost of personal care services
after all allowable deductions.

(6) You may have to pay third party resources described
in WAC ((388-561-6200)) 182-501-0200 in addition to the
room and board and participation. The combination of room
and board, participation, and third party resources is the total
amount you must pay.

(7) Current income and resource standards for long-term
care (including SIL, MNIL, FPL, FBR) are located at: http://
www.dshs.wa.gov/manuals/eaz/sections/LongTermCare/
LTCstandardspna.shtml.

(8) If you are in multiple living arrangements in a month
(an example is a move from an adult family home to a home
setting on HCB services), the department allows you the
highest PNA available based on all the living arrangements
and services you have in a month.

(9) Current PNA and ADSA room and board standards
are located at: http://www.dshs.wa.gov/manuals/eaz/sec-
tions/LongTermCare/ltcstandardsPN Achartsubfile.shtml.

AMENDATORY SECTION (Amending WSR 08-11-083,
filed 5/20/08, effective 6/20/08)

WAC 388-515-1510 Division of developmental dis-
abilities (DDD) home and community based services
waivers. The four sections that follow describe the general
and financial eligibility requirements for the division of
developmental disabilities (DDD) home and community
based services (HCBS) waivers.

(1) WAC 388-515-1511 describes the general eligibility
requirements under the ((feur)) DDD HCBS waivers.

(2) WAC 388-515-1512 describes the financial require-
ments for the DDD waivers if you are eligible for medicaid
under the noninstitutional categorically needy program

((€EN-P))) (CN).

Proposed

(4) WAC 388-515-1514 describes the post eligibility
financial requirements for the DDD waivers if you are not eli-
gible for medicaid under a categorically needy program
((CEN-PY)) CN listed in WAC 388-515-1512(1).

AMENDATORY SECTION (Amending WSR 08-11-083,
filed 5/20/08, effective 6/20/08)

WAC 388-515-1511 What are the general eligibility
requirements for waiver services under the ((fowr)) divi-
sion of developmental disabilities (DDD) home and com-
munity based services (HCBS) waivers? (1) This section
describes the general eligibility requirements for waiver ser-
vices under the ((fewr)) DDD home and community based
services (HCBS) waivers.

(D Thefour DBDD-HEBSwaivers-are:

teyCore;and

- Community proteetion:))

(2) The requirements for services for DDD HCBS waiv-
ers are described in chapter 388-845 WAC. The department
establishes eligibility for DDD HCBS waivers. To be eligi-
ble, you must:

(a) Be an eligible client of the division of developmental
disabilities (DDD);

(b) Meet the disability criteria for the supplemental secu-
rity income (SSI) program as described in WAC ((388-475-
0056)) 182-512-0050;

(c) Require the level of care provided in an intermediate

care facility for the ((mentallyretarded-JCEMRY)) intellec-
tually disabled (ICF/ID);

(d) Have attained institutional status as described in
WAC 388-513-1320;

(e) Be able to reside in the community and choose to do
so as an alternative to living in an (3cFMR)) ICF/ID;

(f) Need waiver services as determined by your plan of
care or individual support plan, and:

(i) Be able to live at home with waiver services; or

(i1) Live in a department contracted facility, which
includes:

(A) A group home;

(B) Group training home;

(C) Child foster home, group home or staffed residential
facility;

(D) Adult family home (AFH); or

(E) Adult residential care (ARC) facility.

(iii) Live in your own home with supported living ser-
vices from a certified residential provider; or

(iv) Live in the home of a contracted companion home
provider; and

(g) Be both medicaid eligible under the categorically
needy program ((€EN-P))) (CN) and be approved for services
by the division of developmental disabilities.
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AMENDATORY SECTION (Amending WSR 08-24-069,
filed 12/1/08, effective 1/1/09)

WAC 388-515-1512 What are the financial require-
ments for the DDD waiver services if I am eligible for
medicaid under the noninstitutional categorically needy
program ((¢EN-B))) (CN)? (1) You automatically meet
income and resource eligibility for DDD waiver services if
you are eligible for medicaid under a categorically needy pro-
gram (((EN-P))) (CN) under one of the following programs:

(a) Supplemental Security Income (SSI) -eligibility
described in WAC 388-474-0001. This includes SSI clients
under 1619B status. These clients have medicaid eligibility
determined and maintained by the Social Security Adminis-
tration;

(b) Healthcare for workers with disabilities (HWD)
described in WAC ((388-475-1000)) 182-511-1000 through
((388-475-1250)) 182-511-1250;

(c) SSlI-related ((EN-R)) (CN) medicaid described in
WAC ((388-475-01460)) 182-512-0100 (2)(a) and (b) or
meets the requirements in WAC ((388-475-0880)) 182-512-
0880 and is ((EN-PR)) (CN) eligible after the income disre-
gards have been applied,;

(d) ((eN-P)) CN medicaid for a child as described in
WAC ((388-505-0210)) 182-505-0210 (1), (2), (7) or (8); or

(e) ((Geﬁefal—ass%geaﬂee—expedﬁed—mediea?d—dﬁ.alm

eriteria-deseribedin- WAC388-505-01106(6))) Aged. blind or
disabled (ABD) cash assistance described in WAC 388-400-

0060.

(2) If you are eligible for a ((EN-R)) CN medicaid pro-
gram listed in subsection (1) above, you do not have to pay
(participate) toward the cost of your personal care and/or
habilitation services.

(3) If you are eligible for a ((EN-R)) CN medicaid pro-
gram listed in subsection (1) above, you do not need to meet
the initial eligibility income test of gross income at or below
the special income level (SIL), which is three hundred per-
cent of the federal benefit rate (FBR).

(4) If you are eligible for a ((EN-R)) CN medicaid pro-
gram listed in subsection (1), you pay up to the ADSA room
and board standard described in WAC 3((88-5145-1505)) 388-
515-1507. Room and board and long-term care standards are

located at ((http:/wwwl-dshs-wa-gov/manuals/eaz/sections/
LengTermCare/LTCstandardsprashtml)) http:/ www.
dshs.wa.gov/manuals/eaz/sections/LongTermCare/LTCstan
dardspna.shtml.

(a) Ifyou live in an ARC, AFH or DDD group home, you
keep a personal needs allowance (PNA) and use your income
to pay up to the ADSA room and board standard. Effective
January 1, 2009 the PNA is sixty-two dollars and seventy-
nine cents.

(5) If you are eligible for a premium based medicaid pro-
gram such as healthcare for workers with disabilities (HWD),
you must continue to pay the medicaid premium to remain
eligible for that CN-P program.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.
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AMENDATORY SECTION (Amending WSR 08-11-083,
filed 5/20/08, effective 6/20/08)

WAC 388-515-1513 How does the department deter-
mine if I am financially eligible for DDD waiver service
medical coverage if I am not eligible for medicaid under a
categorically needy program ((¢€N-P})) (CN) listed in
WAC 388-515-1512(1)? If you are not eligible for medicaid
under a categorically needy program (((EN-P))) (CN) listed
in WAC 388-515-1512(1), we must determine your eligibil-
ity using institutional medicaid rules. This section explains
how you may qualify under this program. You may be
required to pay towards the cost of your care if you are eligi-
ble under this program. The rules explaining how much you
have to pay are listed in WAC 388-515-1514. To qualify, you
must meet both the resource and income requirements.

(1) Resource limits are described in WAC 388-513-
1350. If you have resources which are higher than the stan-
dard allowed ((enderWAC388-515-1350,~we-mayreduee

unti-yourresetrees-are-below thestandard:

£e})). we may be able to reduce resources by your unpaid
medical expenses described in WAC 388-513-1350.

(2) You are not subject to a transfer of asset penalty
described in WAC 388-513-1363 through ((388-513-1366))
388-513-1365.

(d) ((Eeuity-in-—your-home-isfive-hundred-thousand-del-
lars-orless-as)) Not have a home with equity in excess of the
requirements described in WAC 388-513-1350.

(())) (3) Your gross nonexcluded income must be at or
below the special income level (SIL) which is three hundred
percent of the federal benefit level. The department follows
the rules in WAC 388-515-1325, 388-513-1330 and 388-
513-1340 to determine available income and income exclu-
sions.

(4) Refer to WAC 388-513-1315 for rules used to deter-
mine countable resources, income and eligibility standards
for long-term care services.

(5) Current income and resources standards are located
at: http://www.dshs.wa.gov/manuals/eaz/sections/Long
TermCare/I. TCstandardspna.shtml.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 08-24-069,
filed 12/1/08, effective 1/1/09)

WAC 388-515-1514 How does the department deter-
mine how much of my income I must pay towards the cost
of my ((eare)) DDD waiver services if I am not eligible for
medicaid under a categorically needy program (((EN-B)))
(CN) listed in WAC 388-515-1512(1)? If you are not eligi-
ble for medicaid under a categorically needy program (((EN-

Proposed
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P})) (CN) listed in WAC 388-515-1512(1), the department
determines how much you must pay based upon the follow-
ing:

(1) If you are an SSI-related client living at home as
defined in WAC 388-106-0010, you keep all your income up
to the SIL (three hundred percent of the FBR) for your per-
sonal needs allowance (PNA).

(2) If you are an SSI-related client and you live in an
ARC, AFH or DDD group home, you:

(a) Keep a personal needs allowance (PNA) from your
gross nonexcluded income. Effective January 1, 2009 the
PNA is sixty-two dollars and seventy-nine cents; and

(b) Pay for your room and board up to the ADSA room

and board rate described in ((http/wwwi-dshs-wa-gov/man-
uals/eaz/sectionstbongTermCareA-T Cstandardspna-shtml))

http://www.dshs.wa.gov/manuals/eaz/sections/Long

TermCare/LTCstandardspna.shtml.
3) (({ﬂeeme—that—remams—aﬁer—ﬂ&e—aﬂeeaﬁeﬂ)) In addi-

tion to paying room and board, you may also have to pay
toward the cost of personal care. This is called your partici-
pation. Income that remains after the PNA and any room and
board deduction described in (2) above, is reduced by allow-
able deductions in the following order:

(a) If you are working, we allow an earned income
deduction of the first sixty-five dollars plus one-half of the
remaining earned income;

(b) Guardianship fees and administrative costs including
any attorney fees paid by the guardian only as allowed by
chapter 388-79 WAC;

(c) Current or back child support garnished or withheld
from your income ((er-withheld)) according to a child sup-
port order in the month of the garnishment if it is for the cur-
rent month. If we allow this as deduction from your income,
we will not count it as your child's income when determining
the family allocation amount;

(d) A monthly maintenance needs allowance for your
community spouse not to exceed that in WAC 388-513-1380
(5)(b) unless a greater amount is allocated as described in
subsection (e) of this section. This amount:

(1) Is allowed only to the extent that your income is made
available to your community spouse; and

(i1) Consists of a combined total of both:

(A) One hundred fifty percent of the two person federal
poverty level. This standard ((inereases)) may change annu-
ally on July 1st (((attp:/faspe-es-dhhs-gev/pevertyd))) and can
be found at: http:/www.dshs.wa.gov/manuals/eaz/sections/
LongTermCare/LTCstandardspna.shtml; and

(B) Excess shelter expenses. For the purposes of this sec-
tion, excess shelter expenses are the actual required mainte-
nance expenses for your community spouse's principal resi-
dence. These expenses are determined in the following man-
ner:

(I) Rent, including space rent for mobile homes, plus;

(IT) Mortgage, plus;

(IIT) Taxes and insurance, plus;

(IV) Any required payments for maintenance care for a
condominium or cooperative ((minus)) plus;

(V) The food assistance standard utility allowance (((fer

longterm-eare-services-thisissetat the-standardutilityallew-
anee-(SHA)-for-a-four-persenhousehold);)) (SUA) provided
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the utilities are not included in the maintenance charges for a
condominium or cooperative, minus;

(VI) The standard shelter allocation. This standard is
based on thirty percent of one hundred fifty percent of the
two person federal poverty level. This standard ((inereases))
may change annually on July 1st (((http#/aspe-os-dhhs-gov/
peverty})) and can be found at: http://www.dshs.wa.gov/
manuals/eaz/sections/LongTermCare/LTCstandards
pna.shtml; and

(VII) Is reduced by your community spouse's gross
countable income.

(iii) May be greater than the amount in subsection (d)(ii)
only when:

(A) There is a court order approving a higher amount for
the support of your community spouse; or

(B) A hearings officer determines a greater amount is
needed because of exceptional circumstances resulting in
extreme financial duress.

(e) A monthly maintenance needs amount for each minor
or dependent child, dependent parent or dependent sibling of
your community or institutionalized spouse. The amount we
allow is based on the living arrangement of the dependent. If
the dependent:

(1) Resides with your community spouse, ((the-ameuntis

s]qtm}']ts ;i.ﬁl;}lm EE sgfg ;h; E;mgﬂgém? EISFES.tSE “ilssamﬂ E;E
the-dependentfamily-member'sineeme)) for each child, one

hundred fifty percent of the two-person FPL minus that
child's income and divided by three (child support received
from a noncustodial parent is considered the child's income);

(i1)) Does not reside with the community spouse, the
amount is equal to the effective one-person MNIL based on
the number of dependent family members in the home less
their separate income (child support received from a noncus-
todial parent is considered the child's income).

(f) Your unpaid medical expenses which have not been
used to reduce excess resources. Allowable medical expenses
are described in WAC 388-513-1350.

(g) The total of the following deductions cannot exceed
the SIL (three hundred percent of the FBR):

(i) Personal needs allowances in subsection (1) for in
home or subsection (2)(a) in a residential setting; and

(i1) Earned income deduction of the first sixty-five dol-
lars plus one-half of the remaining earned income in subsec-
tion (3)(a); and

(iii) Guardianship fees and administrative costs in sub-
section (3)(b).

(4) If you are eligible for ((general-assistanee-expedited

aged/blind/disabled-eriteria—deseribedin-WAC388-505-
04H-6¢6);)) aged, blind or disabled (ABD) cash assistance
described in WAC 388-400-0060 you do not participate in
the cost of personal care and you may keep the following:

(a) When you live at home, you keep the cash grant
amount authorized under the ((general-assistanee)) ABD cash
program;

(b) When you live in an AFH, you keep a PNA of thirty-
eight dollars and eighty-four cents, and pay any remaining

income and ((general-assistanee)) ABD cash grant to the

facility for the cost of room and board up to the ADSA room
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and board standard described in ((http:wwwl-dshswa-gov/
mantalsieaz/seetionstbongFermCare/EF Cstandardspna-

shtml)) http://www.dshs.wa.gov/manuals/eaz/sections/Long
TermCare/LTCstandardspna.shtml; or

(c) When you live in an ARC or DDD group home, you
are only eligible to receive a cash grant of thirty-eight dollars
and eighty-four cents which you keep for your PNA.

(5) ((Fhe—~combination—ofthe)) You may have to pay
third party resources (TPR) described in WAC 182-501-0200
in addition to room and board ((ameunt)) and the cost of per-
sonal care and/or habilitation services (participation) after all
allowable deductions have been considered is called your
total responsibility. You pay this amount to the ARC, AFH or
DDD group home provider.

AMENDATORY SECTION (Amending WSR 08-11-047,
filed 5/15/08, effective 6/15/08)

WAC 388-515-1540 Medically needy residential
waiver (MNRW) effective March 17, 2003 through
March 31. 2012. Effective 4/1/2012 home and community
based services authorized by home and community services
(HCS) combines the categorically needy and medically
needy programs described in WAC 388-515-1505 and 388-
515-1508.

This section describes the financial eligibility require-
ments for waiver services under the medically needy residen-
tial waiver (MNRW) and the rules used to determine a client's
responsibility in the total cost of care.

(1) To be eligible for MNRW, a client must meet the fol-
lowing conditions:

(a) Does not meet financial eligibility for medicaid per-
sonal care or the COPES program,;

(b) Is eighteen years of age or older;

(c) Meets the SSI related criteria described in WAC
((388-475-6056)) 182-514-0050;

(d) Requires the level of care provided in a nursing facil-
ity as described in WAC 388-106-0355;

(e) In the absence of waiver services described in WAC
388-106-0400, would continue to reside in a medical facility
as defined in WAC 388-513-1301, or will likely be placed in
one within the next thirty days;

(f) Has attained institutional status as described in WAC
388-513-1320;

(g) Has been determined to be in need of waiver services
as described in WAC 388-106-0410;

(h) Lives in one of the following department-contracted
residential facilities:

(1) Licensed adult family home (AFH);

(i1) Assisted living (AL) facility; or

(ii1) Enhanced adult residential care (EARC) facility.

(i) Is not subject to a penalty period of ineligibility for
the transfer of an asset as described in WAC 388-513-1363,
388-513-1364, and 388-513-1365 ((and-388-513-1366)); and

(j) Meets the resource and income requirements
described in subsections (2) through (6).

(2) The department determines a client's nonexcluded
resources under MNRW as described in WAC 388-513-
1350;
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(3) Nonexcluded resources, after disregarding excess
resources described in (4), must be at or below the resource
standard described in WAC 388-513-1350 (1) and (2).

(4) In determining a client's resource eligibility, the
department disregards excess resources above the standard
described in subsection (3) of this section:

(a) In an amount equal to incurred medical expenses
such as:

(i) Premiums, deductibles, and co-insurance/co-payment
charges for health insurance and medicare premiums;

(1) Necessary medical care recognized under state law,
but not covered under the state's medicaid plan; or

(iii) Necessary medical care covered under the state's
medicaid plan.

(b) As long as the incurred medical expenses:

(i) Are not subject to third-party payment or reimburse-
ment;

(i) Have not been used to satisfy a previous spend down
liability;

(iii) Have not previously been used to reduce excess
resources;

(iv) Have not been used to reduce client responsibility
toward cost of care; and

(v) Are amounts for which the client remains liable.

(5) The department determines a client's countable
income under MNRW in the following way:

(a) Considers income available described in WAC 388-
513-1325 and 388-513-1330 (1), (2), and (3);

(b) Excludes income described in WAC 388-513-1340;

(c) Disregards income described in WAC 388-513-1345;

(d) Deducts monthly health insurance premiums, except
medicare premiums.

(6) If the client's countable income is:

(a) Less than the residential facility's department-con-
tracted rate, based on an average of 30.42 days in a month the
client may qualify for MNRW subject to availability per
WAC 388-106-0435;

(b) More than the residential facility's department-con-
tracted rate, based on an average of 30.42 days in a month the
client may qualify for MNRW when they meet the require-
ments described in subsections (7) through (9), subject to
availability per WAC 388-106-0435.

(7) The portion of a client's countable income over the
department-contracted rate is called "excess income."

(8) A client who meets the requirements for MNRW
chooses a three or six month base period. The months must be
consecutive calendar months.

(9) A client who has or will have "excess income" is not
eligible for MNRW until the client has medical expenses
which are equal in amount to that excess income. This is the
process of meeting "spenddown." The excess income from
each of the months in the base period is added together to
determine the total "spenddown" amount.

(10) Medical expenses described in subsection (4) of this
WAC may be used to meet spenddown if not already used in
subsection (4) of this WAC to disregard excess resources or
to reduce countable income as described in subsection (5)(d).

(11) In cases where spenddown has been met, medical
coverage begins the day services are authorized.

Proposed
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(12) The client's income that remains after determining
available income in WAC 388-513-1325 and 388-513-1330
(1), (2), (3) and excluded income in WAC 388-513-1340 is
paid towards the cost of care after deducting the following
amounts in the order listed:

(a) An earned income deduction of the first sixty-five
dollars plus one-half of the remaining earned income;

(b) Personal needs allowance (PNA) described in WAC
388-515-1505. (Long-term care standards can be found at
http://www1.dshs.wa.gov/manuals/eaz/sections/LongTerm
Care/LTCstandardspna.shtml);

(¢) Medicare and health insurance premiums not used to
meet spenddown or reduce excess resources described in
WAC 388-513-1350;

(d) Incurred medical expenses described in (4) not used
to meet spenddown or reduce excess resources described in
WAC 388-513-1350.

AMENDATORY SECTION (Amending WSR 07-03-087,
filed 1/18/07, effective 2/18/07)

WAC 388-515-1550 Medically needy in-home waiver
(MNIW) effective May 1, 2004 through March 31. 2012.
Effective 4/1/2012 home and community based services
authorized by home and community services (HCS) com-
bines the categorically needy and medically needy programs
described in WAC 388-515-1505 and 388-515-1508.

This section describes the financial eligibility require-
ments for waiver services under the medically needy in-home
waiver (MNIW) and the rules used to determine a client's
responsibility in the total cost of care.

(1) To be eligible for MNIW, a client must:

(a) Not meet financial eligibility for medicaid personal
care or the COPES program,;

(b) Be eighteen years of age or older;

(c) Meet the SSl-related criteria described in WAC
((388-475-6056(1H))) 182-512-0050(1);

(d) Require the level of care provided in a nursing facil-
ity as described in WAC 388-106-0355;

(e) In the absence of waiver services described in WAC
388-106-0500, continue to reside in a medical facility as
defined in WAC 388-513-1301, or will likely be placed in
one within the next thirty days;

(f) Have attained institutional status as described in
WAC 388-513-1320;

(g) Have been determined to be in need of waiver ser-
vices as described in WAC 388-106-0510;

(h) Be able to live at home with community support ser-
vices and choose to remain at home;

(1) Not be subject to a penalty period of ineligibility for
the transfer of an asset as described in WAC 388-513-1363,
388-513-1364((;)) and 388-513-1365 ((and-388-5131366));
and

(j) Meet the resource and income requirements described
in subsections (2) through (6) of this section.

(2) The department determines a client's nonexcluded
resources under MNIW as described in WAC 388-513-1350.

(3) Nonexcluded resources, after disregarding excess
resources described in subsection (4) of this section, must be
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at or below the resource standard described in WAC 388-
513-1350.

(4) In determining a client's resource eligibility, the
department disregards excess resources above the standard
described in subsection (3) of this section:

(a) In an amount equal to incurred medical expenses
such as:

(i) Premiums, deductibles, and co-insurance/co-payment
charges for health insurance and medicare premiums;

(1) Necessary medical care recognized under state law,
but not covered under the state's medicaid plan; or

(iii) Necessary medical care covered under the state's
medicaid plan.

(b) As long as the incurred medical expenses:

(i) Are not subject to third-party payment or reimburse-
ment;

(ii)) Are not the result of medical and remedial care
expenses that were incurred as the result of imposition of a
transfer of asset penalty described in WAC 388-513-1363,
388-513-1364 and 388-513-1365.

(iii) Have not been used to satisfy a previous spenddown
liability;

(iv) Have not previously been used to reduce excess
resources;

(v) Have not been used to reduce client responsibility
toward cost of care; and

(vi) Are amounts for which the client remains liable.

(5) The department determines a client's countable
income under MNIW in the following way:

(a) Considers income available described in WAC 388-
513-1325 and 388-513-1330 (1), (2), and (3);

(b) Excludes income described in WAC 388-513-1340;

(c) Disregards income described in WAC 388-513-1345;

(d) Deducts monthly health insurance premiums, except
medicare premiums, not used to reduce excess resources in
subsection (4) of this section;

(e) Allows an income deduction for a nonapplying
spouse, equal to the effective one-person medically needy
income level (MNIL) less the nonapplying spouse's income,
if the nonapplying spouse is living in the same home as the
applying person.

(6) A client whose countable income exceeds the effec-
tive one-person MNIL may become eligible for MNIW:

(a) When they have or expect to have medical expenses
to offset their income which is over the effective one-person
MNIL; and

(b) Subject to availability in WAC 388-106-0535.

(7) The portion of a client's countable income over the
effective one-person MNIL is called "excess income."

(8) A client who has or will have "excess income" is not
eligible for MNIW until the client has medical expenses
which are equal in amount to that excess income. This is the
process of meeting "spenddown." The excess income from
each of the months in the base period is added together to
determine the total "spenddown" amount.

(9) The following medical expenses may be used to meet
spenddown if not already used in subsection (4) of this sec-
tion to disregard excess resources or to reduce countable
income as described in subsection (5)(d) of this section:
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(a) An amount equal to incurred medical expenses such
as:

(1) Premiums, deductibles, and co-insurance/co-payment
charges for health insurance and medicare premiums;

(i1) Necessary medical care recognized under state law,
but not covered under the state's medicaid plan; and

(iii) Necessary medical care covered under the state's
medicaid plan.

(b) The cost of waiver services authorized during the
base period.

(c) As long as the incurred medical expenses:

(i) Are not subject to third-party payment or reimburse-
ment;

(i1) Are not the result of medical and remedial care
expenses that were incurred as the result of imposition of a
transfer of asset penalty described in WAC 388-513-1363,
388-513-1364 and 388-513-1365.

(iii) Have not been used to satisfy a previous spenddown
liability;

(iv) Have not been used to reduce client responsibility
toward cost of care; and

(v) Are amounts for which the client remains liable.

(10) Eligibility for MNIW is effective the first full month
the client has met spenddown.

(11) In cases where spenddown has been met, medical
coverage and MNIW begin the day services are authorized.

(12) A client who meets the requirements for MNIW
chooses a three or six month base period. The months must be
consecutive calendar months.

(13) The client's income that remains after determining
available income in WAC 388-513-1325 and 388-513-1330
(1), (2), (3) and excluded income in WAC 388-513-1340 is
paid towards the cost of care after deducting the following
amounts in the order listed:

(a) An earned income deduction of the first sixty-five
dollars plus one-half of the remaining earned income;

(b) Personal needs allowance (PNA) in an amount equal
to the one-person federal poverty level (FPL) described in
WAC 388-478-0075(4);

(¢) Medicare and health insurance premiums not used to
meet spenddown or reduce excess resources;

(d) Incurred medical expenses described in subsection
(4) of this section not used to meet spenddown or reduce
excess resources.
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed July 25,2012, 8:49 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 12-
05-008 [12-05-086].

Title of Rule and Other Identifying Information: The
department is amending and adopting new rules within the
following chapters to implement Initiative 1163, related to
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caregiver training requirements: Chapter 388-71 WAC,
Home and community services and programs and chapter
388-112 WAC, Residential long-term care programs.

Hearing Location(s): Office Building 2, Lookout Room,
DSHS Headquarters, 1115 Washington, Olympia, WA 98504
(public parking at 11th and Jefferson. A map is available at
http://www1.dshs.wa.gov/msa/rpau/RPAU-OB-2directions.
html), on September 25, 2012, at 10:00 a.m.

Date of Intended Adoption: Not earlier than September
25,2012.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, e-mail DSHS
RPAURulesCoordinator@dshs.wa.gov, fax (360) 664-6185,
by 5 p.m. on September 25, 2012.

Assistance for Persons with Disabilities: Contact Jenni-
sha Johnson, DSHS rules consultant, by September 4, 2012,
TTY (360) 664-6178 or (360) 664-6094 or by e-mail at jenni
sha.johnson@dshs.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
the new language in chapters 388-71 and 388-112 WAC is to
implement and clarify the training requirements and the crim-
inal history background check requirements as directed in
chapter 74.39A RCW and to revise the implementation effec-
tive dates as directed by Initiative 1163 and subsequently
ESHB 2314. Chapter 74.39A WAC requires training for
long-term care workers which includes seventy-five hours of
entry-level training and also requires federal and state crimi-
nal history background checks for all long-term care workers.
This law increases the basic training hour requirements for
long-term care workers from thirty-two hours to seventy-five
hours and increases their continuing education hour require-
ment from ten to twelve hours annually. ESHB 2314 also
allows for certified home care aides to be delegated nursing
tasks and this was also added to these WAC:s.

Reasons Supporting Proposal: Initiative 1163, enacted
by the people in November 2011, requires implementation of
these rules effective beginning January 7, 2012 (unless other-
wise specified). Emergency rules were filed to implement
the effective dates as WSR 12-05-100 and an emergency rule
extension was filed as WSR 12-13-090 on June 19, 2012.

Statutory Authority for Adoption: RCW 74.08.090,
74.09.520.

Statute Being Implemented:
[RCW].

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of social and health
services, aging and disability services administration, gov-
ernmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Martin Yates, P.O. Box 45600, Olym-
pia, WA 98504-5600, (360) 725-2540; and Enforcement:
DSHS.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department is
adopting amendments to chapters 388-71 and 388-112 WAC
as expressly required by Initiative 1029 and subsequent Ini-
tiative 1163. These rules are consistent with the training and
certification requirements set forth in those initiatives, there-

Chapter 74.39A WAC

Proposed
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fore pursuant to RCW 19.85.025(3) and 34.05.328 (5)(b)(v),
a small business economic impact statement is not required.

A cost-benefit analysis is not required under RCW
34.05.328. No cost-benefit analysis is required as this rule is
exempt per RCW 34.05.328 (5)(b)(v), rules the content of
which is explicitly and specifically dictated by statute.

July 24, 2012
Katherine I. Vasquez

Rules Coordinator

AMENDATORY SECTION (Amending WSR 05-11-082,
filed 5/17/05, effective 6/17/05)

WAC 388-71-0500 What is the purpose of ((WAE
388-11-0500-threuech{388-1-059521{388-71-05909})) this
chapter? (( tndi

059691)) The purpose of this chapter is to describe the:

(1) Qualifications of an individual provider, as defined in
WAC 388-106-0010;

(2) Qualifications of a long-term care worker employed
by a home care agency ((previder)), as defined in WAC 388-
106-0010 and chapter ((246-336)) 246-335 WAC;

(3) Conditions under which the department or the area
agency on aging (AAA) will pay for the services of an indi-

vidual provider or a home care agency ((previder)) long-term
care worker;

(4) Training requirements for an individual provider and
home care agency ((previder)) long-term care worker.

(5) Client's options for obtaining a long-term care
worker. A client, as described in WAC 388-71-0836 eligible
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AMENDATORY SECTION (Amending WSR 04-16-029,
filed 7/26/04, effective 8/26/04)

WAC 388-71-0510 How does a person become an
individual provider? In order to become an individual pro-
vider, a person must:

(1) Be eighteen years of age or older;

(2) Provide the social worker/case manager/designee
with:

(a) A valid Washington state driver's license or other
valid picture identification; and either

(b) A Social Security card; or
(c) Proof of authorization to work in the United States.

4))) Effective January 8, 2012, be screened through

Washington state's name and date of birth background check.
Preliminary results may require a thumb print for identifica-
tion purposes.

(4) Effective January 8, 2012, be screened through the
national fingerprint-based background check, as required by
RCW 74.39A.056.

(5) Results of background checks are provided to the

department and the employer or potential employer unless
otherwise prohibited by law or regulation for the purpose of

to receive long-term care services, or his/her legal representa-
tive on the client's behalf, may choose to receive personal
care services in the client's home from an individual provider
or a long-term care worker from a home care agency. If the
client chooses to receive services from a home care agency,
the agency will assign a long-term care worker employed by
the agency to provide services to the client. Individual pro-
viders and home care agency long-term care workers are
"long-term care workers" as defined in RCW 74.39A.009 and
are subject to background checks under RCW 74.39A.055
and 43.20.710.

AMENDATORY SECTION (Amending WSR 01-11-019,
filed 5/4/01, effective 6/4/01)

WAC 388-71-0505 How does a client hire an individ-
ual provider? The client, or legal representative:

(1) Has the primary responsibility for locating, screen-
ing, hiring, supervising, and terminating an individual pro-
vider;

(2) Establishes an employer/employee relationship with
the individual provider; and

(3) May receive assistance from the social worker/case
manager or other resources in this process.

Proposed

determining whether the person:

a) Is disqualified based on a disqualifying crime, a
pending charge for a disqualifying crime or negative action;
or

(b) Should or should not be employed as an individual
provider based on his or her character, competence, and/or
suitability.

(6) Disqualifying crimes and negative actions are listed
in WAC 388-71-0540 (4). (5) and (6).

(7) For those providers listed in RCW 43.43.837(1), a
second national fingerprint-based background check is
required if they have lived out of the state of Washington
since the first national fingerprint-based background check
was completed.

(8) The department may require an individual provider to
have a Washington state name and date of birth background
check or national fingerprint-based background check, or
both, at any time.

(9) Sign a home and community-based service provider
contract/agreement to provide services to a COPES,
((MNIW5)) PACE, WMIP, or medicaid personal care client,
or sign a contract as an individual provider to provide ser-
vices to a New Freedom waiver, WMIP, or PACE client
under chapter 388-106 WAC.
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NEW SECTION

WAC 388-71-0512 What is included in Washington
state's name and date of birth background check and the
national fingerprint-based background check? (1) Wash-
ington state's name and date of birth background check
includes a check of:

(a) Records contained in databases maintained by the
Washington state patrol, including records of:

(1) Pending charges; and

(i1) Criminal conviction.

(b) Records maintained:

(i) By the Washington state department of corrections;
and

(i1) By the Washington state administrative office of the
courts judicial information system.

(c) Records of negative actions, final findings, or civil
adjudication proceedings of any agency or sub-agency
including, but not limited to:

(i) DSHS adult protective services;

(i1)) DSHS residential care services;

(iii)) DSHS children's protective services;

(iv) The Washington state department of health;

(v) The nursing assistant registry; and

(iv) Any pending charge, criminal conviction, civil adju-
dicative proceeding and/or negative action disclosed by the
applicant.

(2) The national fingerprint-based background check
includes a check of records maintained in the:

(a) Federal Bureau of Investigation; and

(b) National sex offender's registry.

(3) A "civil adjudication proceeding" is a judicial or
administrative adjudicative proceeding that results in a find-
ing of, or upholds any agency finding of, domestic violence,
abuse, sexual abuse, exploitation, financial exploitation,
neglect, abandonment, violation of a child or vulnerable adult
under any provision of law, including but not limited to chap-
ters 13.34,26.44, or 74.34 RCW or rules adopted under chap-
ters 18.51 and 74.42 RCW. "Civil adjudication proceeding"
also includes judicial or administrative findings that become
final due to the failure of the alleged perpetrator to timely
exercise a legal right to administratively challenge such find-
ings.

(4) A "negative action" includes the denial, suspension,
revocation, or termination of a license, certification, or con-
tract for the care of children, as defined in RCW 26.44.020,
or vulnerable adults, as defined in RCW 74.34.020, for non-
compliance with any state or federal regulation.

(5) Except as prohibited by federal law, results are
shared with the employer or prospective employer and with
the department of health as authorized.

AMENDATORY SECTION (Amending WSR 01-11-019,
filed 5/4/01, effective 6/4/01)

WAC 388-71-0513 Is a background check required
of a long-term care worker employved by a home care
agency ((previder)) licensed by the department of health?
In order to be a long-term care worker employed by a home

care agency ((prewvider)), a person must ((eompletethe
i s eriminal ctionbael Lineui "
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ton—which-i . '
catton hieh-is-submittee Ef’.hf ageneyto-the depar fen!
I]his] inclides-anFBl ﬁﬂgf.ffmf E;.SEE] ot Ellfgﬁtﬂf E;;;:k]tf
ingtontess-than-three-years)):

Effective January 8, 2012, be screened through
Washington state's name and date of birth background check.
Preliminary results may require a thumb print for identifica-
tion purposes.

(2) Effective January 8, 2012, be screened through the
national fingerprint-based background check, as required by
RCW 74.39A.056.

(3) Results of background checks are provided to the
department and the employer or potential employer for the
purpose of determining whether the person:

(a) Is disqualified based on a disqualifying crime, a

pending charge for a disqualifying crime, or negative action;
or

(b) Should or should not be employed based on his or her
character, competence, and/or suitability.

(4) Disqualifying crimes and negative actions are those
listed in WAC 388-71-0540 (4). (5) and (6).

(5) For those providers listed in RCW 43.43.837(1), a
second national fingerprint-based background check is
required if they have lived out of the state of Washington
since the first national fingerprint-based background check
was completed.

(6) The department may require a long-term care worker
to have a Washington state name and date of birth back-
ground check or national fingerprint-based background
check, or both, at any time.

NEW SECTION

WAC 388-71-0514 Can an individual provider or
licensed home care agency long-term care worker work
pending the outcome of the national fingerprint-based
background check? An individual provider or licensed
home care agency long-term care worker may work up to one
hundred twenty days pending the outcome of the national fin-
gerprint-based background check provided that the person is
not disqualified as a result of Washington state's name and
date of birth background check or for character, competence,
or suitability.

AMENDATORY SECTION (Amending WSR 10-06-112,
filed 3/3/10, effective 4/3/10)

WAC 388-71-0515 What are the responsibilities of

an individual provider ((er-home-eare-ngeney-provider))
when ((employed-to-previde-eare)) providing services to a
client? An individual provider ((er-heme-eare-ageneypro-
vider)) must:

(1) Understand the client's plan of care that is signed by
the client or legal representative ((and-seectal-workerfease
manager)), and which may be translated or interpreted, as
necessary, for the client ((and-the-previder));

(2) Provide the services as outlined on the client's plan of
care, as ((defined)) described in WAC 388-106-0010;
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(3) Accommodate the client's individual preferences and
((differenees)) unique needs in providing care;

(4) Contact the ((elient's)) client, client's representative
and case manager when there are changes ((whieh)) that
affect the personal care and other tasks listed on the plan of
care;

(5) Observe ((theelientfor)) and consult with the client
or representative, regarding change(s) in health, take appro-
priate action, and respond to emergencies;

(6) Notify the case manager immediately when the client
enters a hospital, or moves to another setting;

(7) Notify the case manager immediately ((#)) in_the
event of the ((elient-dies)) client's death;

(8) Notify the department or AAA immediately when
unable to staff/serve the client; and

(9) Notify the department/AAA when the individual pro-
vider ((er-heme-eare—ageney)) will no longer provide ser-
vices. ((Netifieation-to-the-elientdegal-guardian)) The indi-

vidual provider must:
(a) Give at least two weeks' notice, and

(b) ((Be)) Notify the client or legal guardian in writing:
and

(c) Notify the client's case manager.

(10) Complete and keep accurate time sheets that are
accessible to the social worker/case manager; and
(11) Comply with all applicable laws and regulations.

NEW SECTION

WAC 388-71-0516 What are the responsibilities of
home care agency when providing care to a client? In pro-
viding care to a client, a home care agency must:

(1) Ensure that the assigned home care agency long-term
care worker(s) understands the client's plan of care that is
signed by the client or legal representative, and which may be
translated or interpreted, as necessary, for the client;

(2) Provide services as outlined in a client's plan of care,
as described in WAC 388-106-0010;

(3) Accommodate the client's individual preferences and
unique needs in providing care;

(4) Contact the client, client's representative and case
manager when there are changes observed by the assigned
home care agency long-term care worker that affect the per-
sonal care and other tasks listed on the plan of care;

(5) Ensure that the assigned home care agency long-term
care worker(s) observes the client for and consults with the
client or representative, regarding change(s) in health, takes
appropriate action, and responds to emergencies;

(6) Notify the case manager immediately when the client
enters a hospital, or moves to another setting;

(7) Notify the case manager immediately in the event of
the client's death;
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(8) Notify the department or AAA immediately when
unable to staff/serve the client;

(9) Notify the department/AAA when the home care
agency will no longer provide services. The home care
agency must:

(a) Give at least two weeks' notice; and

(b) Notify the client or legal guardian in writing; and

(c) Notify the case manager.

(10) Comply with time keeping requirements, and keep
accurate time sheets that are accessible to the appropriate
department or designee staff; and

(11) Comply with all applicable laws and regulations.

NEW SECTION

WAC 388-71-0517 What are the responsibilities of a
home care agency when the home care agency long-term
care worker is a family member of the client and the cli-
ent is receiving in-home medicaid-funded personal care
or DDD respite services? A home care agency must not bill
the department for in-home medicaid-funded personal care or
DDD respite services when the agency employee providing
care is a family member of the client served, unless approved
to do so through an exception to rule under WAC 388-440-
0001. For purposes of this section, family member means
related by blood, marriage, adoption, or registered domestic
partnership.

AMENDATORY SECTION (Amending WSR 09-03-066,
filed 1/14/09, effective 2/14/09)

WAC 388-71-0520 ((Axe-there)) What are the train-
ing requirements for an individual provider or a home

care agency ((previder-of-an-adult-elient)) long-term care

worker? An individual provider or a home care agency
((providerforan—sadultechent)) long-term care worker, hired
on or after January 7, 2012, must meet the training require-
ments ((#r)) described in WAC ((388-7-65665)) 388-71-
0836 through ((388-7H-05865-and-WAC388-71-086+
threugh388-71-0826)) 388-71-1006. These training require-
ments also apply to individual providers or home care agency
long-term care workers who were hired before January 7,

2012, if they did not complete prior training requirements
within one hundred twenty days of hire and they want to be

reinstated to work as a long term care worker. These training
requirements and certification if required must be met prior

to reinstating these individual to work as a long term care
worker.

NEW SECTION

WAC 388-71-0523 What are the training/certifica-
tion requirements for individual providers and home care
agency long-term care workers?
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Orientation Certification
Who Status Training Safety Training Basic Training | Continuing Education HCA-C
(1) An individual RN, LPN, CN-A, and allied | Not required Not required Not required Required. Ten hours | Not required
provider who is a health professionals listed in through June 30,2012
licensed, certified WAC 388-71-0901 Twelve hours from
health care profes- July 1, 2012 forward
sional per WAC 388-71-
0990 and 388-71-
0991
(2) An individual Employed as a long term Not required Not required Not required Required. Ten hours | Not required
provider or home care worker at some point through June 30,
care agency long between January 1, 2011 2012. Twelve hours
term care worker and January 6, 2012 and from July 1, 2012 for-
with specific who completed the basic ward per WAC 388-
employment his- training requirements in 71-0990 and 3888-
tory. effect on date of his or her 71-0991.
hire. WAC 388-71-0840.
(3) Individual pro- | Contracted with the depart- | Required. Two Required. Three Required. Sev- Required. Twelve Required per
vider/home care ment OR been hired by a hours per WAC | hours per WAC enty hours per hours per WAC 388- | WAC 388-71-
agency long term licensed home care agency | 388-71-0860. 388-71-0860. WAC 388-71- 71-0990 and 388-71- | 0975.
care worker. to provide personal care ser- 0870 and 388- 0991.
vice as defined in WAC 71-0875.
388-71-0836 and is not
exempt under subsection (1)
or (2).
(4) An individual Contracted individual pro- | Required. Two Required. Three Required. Thirty | Not required prior to | Not required
provider with lim- | viding twenty hours or less | hours per WAC | hours per WAC hours per WAC | June 30, 2014.
ited hours. of care for one person per 388-71-0860. 388-71-0860. 388-71-0880.
calendar month and does not
meet criteria in (1) or (2).
(5) Parent, step-par- | Department paid individual | Required. Two Required. Three Required. Seven | Not required Not required
ent, or adoptive par- | providing care for his orher | hours per WAC | hours per WAC hours per WAC
ent as individual adult child ONLY and 388-71-0895. 388-71-0895. 388-71-0890.
provider. receiving services through
the division of develop-
mental disabilities (WAC
388-71-0890) and not
exempt under (1) or (2).
(6) Biological, step, | Who is a department paid Required. Two Required. Three Required. Thirty | Required for adult Not required.
or adoptive parent/ | individual providing care hours per WAC | hours per WAC hours per WAC | child per WAC 388-
adult child as indi- | ONLY to his or her child or | 388-71-0860. 388-71-0860. 388-71-0880. 71-0990 and 388-71-
vidual provider. parent, and does not meet 0991. Not required
criteria in (5) and is not for parent provider
exempt under (1) or (2). per WAC 388-71-
1001.

AMENDATORY SECTION (Amending WSR 10-06-112,
filed 3/3/10, effective 4/3/10)

WAC 388-71-0540 When will the department, AAA,
or department designee deny payment for services of an
individual provider or home care agency ((previder))
long-term care worker? The department, AAA, or depart-
ment designee will deny payment for the services of a home
care agency provider if the services are provided by an
employee of the home care agency who is related by blood,
marriage, adoption, or registered domestic partnership to the
client.

The department, AAA, or department designee will deny
payment for the services of an individual provider or home
care agency ((previder)) long-term care worker who:

(1) Is the client's spouse, per 42 C.F.R. 441.360(g),
except in the case of an individual provider for a chore ser-
vices client. Note: For chore spousal providers, the depart-

ment pays a rate not to exceed the amount of a one-person
standard for a continuing general assistance grant, per WAC
((388-478-6030)) 388-478-0020;

(2) Is the natural/step/adoptive parent of a minor client
aged seventeen or younger receiving services under medicaid
personal care;

(3) Is a foster parent providing personal care to a child
residing in their licensed foster home;

(4) Has a pending disqualifying charge, been convicted
of a disqualifying crime, under RCW 43.43.830 and 43.43.-
842 or of a crime relating to drugs as defined in RCW 43.43 .-
830;

(5) Has abused, neglected, abandoned, or exploited a
minor or vulnerable adult, as defined in chapter 74.34 RCW;

(6) Has had a license, certification, or a contract for the
care of children or vulnerable adults denied, suspended,
revoked, or terminated for noncompliance with state and/or
federal regulations;
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(7) ((Poes—not—successfully—complete —the —training
05665-through 388-71-05865:

£8))) Is already meeting the client's needs on an informal
basis, and the client's assessment or reassessment does not
identify any unmet need; and/or

((Y)) (8) Is terminated by the client (in the case of an
individual provider) or by the home care agency (in the case
of an agency provider).

9) Does not successfully complete applicable trainin
requirements, within one hundred twenty days of hire or the
begin date of authorization or within the timeframes
described in WAC 388-71-0875, 388-71-0880, 388-71-0890,
and 388-71-0991. If an individual provider or long-term care
worker employed by a home care agency does not complete
required training within the required timeframe and:

(a) If the worker is not required to be a certified home
care aide, then the long-term care worker may not provide
care until the training is completed.

(b) If the worker is required to be a certified home care
aide, then the long-term care worker may not provide care
until the certification has been granted.

(10) Does not successfully complete the certification or
recertification requirements as described under WAC 388-
71-0975;

(11) Has had a home care aide certification denied, sus-
pended, or revoked and is not eligible to work until his or her
certification has been reissued;

(12) When the client's needs are already being met on an
informal basis, and the client's assessment or reassessment
does not identify any unmet need; and/or

(13) Is terminated by the client (in the case of an individ-
ual provider) or by the home care agency (in the case of a
home care agency long-term care worker).

In addition, the department, AAA, or department desig-
nee may deny payment to or terminate the contract of an indi-
vidual provider as provided under WAC 388-71-0543, 388-
71-0546, and 388-71-0551((;and388-H-0556)).

NEW SECTION

WAC 388-71-0543 When may the department, AAA,
or department designee deny payment for the services of
an individual provider? In addition to mandatory denials of
payment under WAC 388-71-0540, the department, AAA, or
department designee may deny payment for the services of an
individual provider who:

(1) Has been convicted of:

(a) Simple assault, theft in third degree, assault in the
fourth degree, or prostitution, even though it has been more
than three years since the conviction;

(b) Forgery or theft in the second degree, even though it
has been more than five years since the conviction;

(c) Any conviction that the department determines is rea-
sonably related to the competency of the person to provide
care to a client; or

(d) Any act of violence against a person.

(2) Has engaged in the illegal use of drugs, or excessive
use of alcohol or drugs without the evidence of rehabilitation;
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(3) Has committed an act of domestic violence toward a
family or household member;

(4) Has been found in any final decision of a federal or
state agency to have abandoned, neglected, abused or finan-
cially exploited a vulnerable adult, unless such decision
requires a denial of payment under this chapter;

(5) Has had a license for the care of children or vulnera-
ble adults denied, suspended, revoked, terminated, or not
renewed;

(6) Has had any health care provider license, certifica-
tion or contract denied, suspended, revoked , terminated,
even though the license was later reinstated after satisfactory
completion of conditions or other requirements. This provi-
sion also applies to a long-term care worker who voluntarily
relinquished a license, certification or contract in lieu of revo-
cation or termination;

(7) Has had any residential care facility or health care
facility license, certification, contract denied, suspended,
revoked, terminated, even though the license, certification or
contract was later reinstated after satisfactory completion of
conditions or other requirements. This provision also applies
to a long-term care worker who voluntarily relinquished a
license, certification or contract in lieu of revocation or termi-
nation;

(8) Has been enjoined from operating a facility for the
care and services of children or adults;

(9) Has been the subject of a sanction or corrective or
remedial action taken by federal, state, county, or municipal
officials or safety officials related to the care or treatment of
children or vulnerable adults;

(10) Has obtained or attempted to obtain a license, certi-
fication or contract by fraudulent means or misrepresenta-
tion;

(11) Knowingly, or with reason to know, made a false
statement of material fact on his or her application for a
license, certification, contract or any data attached to the
application, or in any matter involving the department;

(12) Willfully prevented or interfered with or failed to
cooperate with any inspection, investigation, or monitoring
visit made by the department, including refusal to permit
authorized department representatives to interview clients or
have access to their records;

(13) Has a pending charge for a disqualifying crime.

NEW SECTION

WAC 388-71-0544 When may the department, AAA,
or department designee deny payment to a home care
agency for the services of a long-term care worker that it
employs? In addition to mandatory denials of payment under
WAC 388-71-0540, the department, AAA, or department
designee may deny payment to a home care agency for ser-
vices provided to a department client by a home care agency
long-term care worker that it employs, who:

(1) Has been convicted of:

(a) Simple assault, theft in third degree, assault in the
fourth degree, or prostitution, even though it has been more
than three years since the conviction;

(b) Forgery or theft in the second degree, even though it
has been more than five years since the conviction;



Washington State Register, Issue 12-17

(c) Any conviction that the department determines is rea-
sonably related to the competency of the person to provide
care to a client; or

(d) A crime involving a firearm used in commission of a
felony or in any act of violence against a person.

(2) Has engaged in the illegal use of drugs, or excessive
use of alcohol or drugs without the evidence of rehabilitation;

(3) Has committed an act of domestic violence toward a
family or household member;

(4) Has been found in any final decision of a federal or
state agency to have abandoned, neglected, abused or finan-
cially exploited a vulnerable adult, unless such decision
requires a denial of payment under this chapter;

(5) Has had a license for the care of children or vulnera-
ble adults denied, suspended, revoked, terminated, or not
renewed;

(6) Has had any health care provider license, certifica-
tion or contract denied, suspended, revoked, terminated, even
though the license was later reinstated after satisfactory com-
pletion of conditions or other requirements. This provision
also applies to a long-term care worker who voluntarily relin-
quished a license, certification or contract in lieu of revoca-
tion or termination;

(7) Has had any residential care facility or health care
facility license, certification, contract denied, suspended,
revoked, terminated, even though the license, certification or
contract was later reinstated after satisfactory completion of
conditions or other requirements. This provision also applies
to a long-term care worker who voluntarily relinquished a
license, certification or contract in lieu of revocation or termi-
nation;

(8) Has been enjoined from operating a facility for the
care and services of children or adults;

(9) Has been the subject of a sanction or corrective or
remedial action taken by federal, state, county, or municipal
officials or safety officials related to the care or treatment of
children or vulnerable adults;

(10) Has obtained or attempted to obtain a license, certi-
fication or contract by fraudulent means or misrepresenta-
tion;

(11) Knowingly, or with reason to know, made a false
statement of material fact on his or her application for a
license, certification, contract or any data attached to the
application, or in any matter involving the department;

(12) Willfully prevented or interfered with or failed to
cooperate with any inspection, investigation, or monitoring
visit made by the department, including refusal to permit
authorized department representatives to interview clients or
have access to their records;

(13) Has a pending charge for a disqualifying crime.

AMENDATORY SECTION (Amending WSR 06-05-022,
filed 2/6/06, effective 3/9/06)

WAC 388-71-0546 When ((eaw)) may the depart-

ment, AAA, or ((managed-eare-entity)) department desig-
nee reject ((the-elient's)) your choice of an individual pro-

vider? The department, AAA, or ((managed-care-entity))
department designee may reject ((a-elient's)) your request to

have a family member or other person serve as ((his-erher))
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your individual provider if the case manager has a reason-
able, good faith belief that the person is or will be unable to
appropriately meet ((the-eltent's)) your needs. Examples of
circumstances indicating an inability to meet ((the-elient's))
your needs ((eetld)) include, ((witheuttimitation)) but are
not limited to:

(1) Evidence of alcohol or drug abuse;

(2) A reported history of domestic violence committed
by the individual provider, no-contact orders entered against
the individual provider, or criminal conduct committed by the
individual provider (whether or not the conduct is disqualify-
ing under (REW-43-43-830-and-43-43-842)) WAC 388-71-
0540);

(3) A report from ((the-elient's-health-eareprovideror
other)) any knowledgeable person that the ((requested)) indi-
vidual provider lacks the ability or willingness to provide
adequate care;

(4) The individual provider has other employment or
responsibilities that prevent or interfere with the provision of
required services;

(5) Excessive commuting distance that would make it
impractical for the individual provider to provide services as
they are needed and outlined in ((the-elient's)) your service
plan.

AMENDATORY SECTION (Amending WSR 06-05-022,
filed 2/6/06, effective 3/9/06)

WAC 388-71-0551 When ((ean)) may the depart-
ment, AAA, or ((managed-eare-entity)) department desig-
nee terminate or summarily suspend an individual pro-
vider's contract? (1) The department, AAA, or ((managed
eare-entity)) department designee may take action to termi-
nate an individual provider's ((eentract-iftheprovider's))
home and community-based service provider contract/agree-
ment to provide services to a COPES, or medicaid personal
care client, or terminate a contract to an individual provider
to provide services to a New Freedom waiver, WMIP, or
PACE client under chapter 388-106 WAC, under the follow-
ing circumstances:

(a) The provider's home care aide certification has been
revoked; or

(b) The provider's inadequate performance or inability to
deliver quality care is jeopardizing the client's health, safety,
or well-being.

(c) The department has determined that the provider lack
the character, competence or suitability necessary to protect
the client's health, safety or well-being.

(2) The department, AAA, or ((managed—eare—entity))
department designee may summarily suspend the contract
pending a hearing based on a reasonable, good faith belief
that the client's health, safety, or well-being is in imminent
jeopardy. Examples of circumstances indicating jeopardy to
the client ((eeuld)) include, ((witheutlimitatier)) but are not
limited to:

((H)) (a)_The individual provider has committed
domestic violence or abuse, neglect, abandonment, or exploi-
tation of a ((miner)) child, as defined in RCW 26.44.020 or a
vulnerable adult, as defined in RCW 74.34.020;
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() Ysingerbeing)) (b) The individual provider uses or

is under the influence of alcohol or illegal drugs during work-
ing hours;

(())) (c) The individual provider engages in other
behavior directed toward the client or other persons involved
in the client's life that places the client at risk of harm;

((4)) (d) A report from the client's health care provider
that the client's health is negatively affected by inadequate
care being provided by the individual provider;

() (e) A complaint from the client or client's repre-
sentative that the client is not receiving adequate care from
the individual provider;

((66))) (f) The ((absenee-of)) individual provider's failure
to engage in essential interventions identified in the service
plan, such as medications or medical supplies; and/or

((6M)) (g) The individual provider's failure to respond
appropriately to emergencies.

(3) The department, AAA or department designee may
otherwise terminate the individual provider's contract for
either default or convenience in accordance with the terms of
the contract.

AMENDATORY SECTION (Amending WSR 01-11-019,
filed 5/4/01, effective 6/4/01)

WAC 388-71-0560 What are the client's rights if the
department denies, terminates, or summarily suspends
an individual provider's contract? (1) If the department
denies, terminates, or summarily suspends the individual pro-
vider's contract, the client has the right to:

(((HAfair)) (a) An administrative hearing to appeal the
decision, ((per)) as described in chapter 388-02 WAC, and

((@))) (b) Receive services from another currently con-
tracted individual provider or home care agency ((previder))
long-term care worker, or ((ether-eptions)) to receive services
through other programs the client is eligible for((fa-ecen-

i ' )

((3))) (2) The hearing rights ((afferded)) provided under
this section and WAC 388-71-0561 are ((these)) rights of the
client((;net))._The individual provider does not have a right

to appeal.

NEW SECTION

WAC 388-71-0561 When does an individual pro-
vider have the right to an administrative hearing and how
can a hearing be requested? (1) An individual provider has
the right to an administrative hearing when the department
denies payment to the individual provider because:

(a) He or she has not been certified by the department of
health as a home care aide within the required timeframe; or

(b) If exempted from certification, he or she has not com-
pleted required training within the required timeframe.

(2) An individual provider has the right to an administra-
tive hearing when the department terminates the individual
provider's contract, or takes other enforcement measures
against the individual provider because:

(a) He or she has not completed required training within
the required timeframe.

(b) His or her certification as a home care aide has been
revoked by the department of health.
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(3) In an administrative hearing challenging DSHS
action to deny payment to an individual provider or to termi-
nate the contract of an individual provider, the individual pro-
vider may not challenge the action by the department of
health affecting the individual provider's certification.
Action by the department of health affecting the individual
provider's certification must be challenged in a department of
health hearing, as provided in department of health rules.

(4) To request an administrative hearing, an individual
provider must send, deliver, or fax a written request to the
office of administrative hearings (OAH). OAH must receive
the written request within thirty calendar days of the date the
department's notice letter is served upon the individual pro-
vider.

(5) The individual provider should keep a copy of the
request.

(6) ((Chapters34-05-uand-7439AREW—<chapter 388-62

AC ane t.hi PROVISIOnS of thi.s E}.ﬁf e oVt any acHis
]mm © hﬁ;ﬂﬁg Haer this ::S EIE .mﬂl Tn-the-e lsﬁlt of 8 Efgﬁgﬂisf
appeal process will be governed by the Administrative Proce-
dures Act (chapter 34.05 RCW, RCW 74.39A.085, chapter
388-02 WAC and this chapter. If there is a conflict between
chapter 388-02 WAC and this chapter, this chapter will gov-
ern.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

Reviser's note: The unnecessary strikethrough and underscoring in
the above section occurred in the copy filed by the agency and appears in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 388-71-0562 When does a medicaid contracted
home care agency have the right to an administrative
hearing and how can a hearing be requested? (1) A med-
icaid contracted home care agency has the right to an admin-
istrative hearing when the department terminates its contract
or takes other enforcement action related to its contract
because the home care agency:

(a) Knowingly employs a long-term care worker who has
not completed training within the required timeframe.

(b) Knowingly employs a long-term care worker who
does not meet the certification requirements or whose certifi-
cation has been revoked by the department of health.

(2) In an administrative hearing challenging DSHS or
department designee action to terminate the contract or chal-
lenge some other enforcement against its contract, a medicaid
contracted home care agency may not challenge the action by
the department of health affecting the home care aide certifi-
cation of a long-term care worker employed by the home care
agency. Action by the department of health affecting the
long-term care worker's certification must be challenged in a
department of health hearing, as provided in department of
health rules.

(3) To request an administrative hearing, a home care
agency must send, deliver, or fax a written request to the
office of administrative hearings (OAH). OAH must receive
the written request within thirty calendar days of the date the
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department's notice letter is served upon the home care
agency.

(4) The home care agency should keep a copy of the
request.

(5) The appeal process will be governed by the Adminis-
trative Procedures Act (chapter 34.05 RCW), RCW
74.39A.085, chapter 388-02 WAC and this chapter. If there
is a conflict between chapter 388-02 WAC and this chapter,
this chapter will govern.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-71-0836 What definitions apply to the
long-term care worker training requirements? "Care
team" includes the client and everyone involved in his or her
care. The care team can include family, friends, doctors,
nurses, long-term care workers, social workers and case man-
agers. The role of the care team is to support the well-being
of the client, however, the client directs the care plan.

"Certified home care aide" means a long-term care
worker who has obtained and maintains a home care aide cer-
tification through the department of health.

"Challenge test" means a challenge test taken for spe-
cialty training, without first taking the class for which the test
is designed and can only be used when basic training is not
required.

"Client" means an individual receiving in-home ser-
vices.

"Competency" defines the integrated knowledge,
skills, or behavior expected of a long-term care worker after
completing training in a required topic area. Learning objec-
tives are associated with each competency.

"Competency testing" is evaluating a trainee to deter-
mine if he or she can demonstrate the required level of skill,
knowledge, and/or behavior with respect to the identified
learning objectives of a particular course. The department
only requires competency testing for nurse delegation core
and specialized diabetes training and the specialty trainings.
Training programs may integrate competency testing within
their approved curriculums.

"DDD" refers to the division of developmental disabili-
ties.

"Department" or "DSHS" refers to the department of
social and health services.

"Enhancement" is additional time provided for skills
practice and additional training materials or classroom activ-
ities that help a worker to thoroughly learn the course content
and skills. Enhancements can include new student materials,
videos or DVDs, on-line materials, and/or additional student
activities.

"Functionally disabled person" or "person who is
functionally disabled" means a person who because of a
recognized chronic physical or mental condition or disease,
or developmental disability, including chemical dependency,
is impaired to the extent of being dependent upon others for
direct care, support, supervision, or monitoring to perform
activities of daily living. "Activities of daily living", in this
context, means self-care abilities related to personal care such
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as bathing, eating, using the toilet, dressing, and transfer.
Instrumental activities of daily living may also be used to
assess a person's functional abilities as they are related to the
mental capacity to perform activities in the home and the
community such as cooking, shopping, house cleaning, doing
laundry, working, and managing personal finances.

"Guardian" means an individual as defined in chapter
11.88 RCW.

"Individual provider" means a person who has con-
tracted with the department to provide personal care or
respite care services to persons with functional disabilities
under medicaid personal care, community options program
entry system (COPES), chore services, or respite care pro-
gram, or to provide respite care or residential services and
supports to person with developmental disabilities under
chapter 71A.12 RCW or to provide respite care as defined in
RCW 74.41.030.

"Learning objectives" are measurable, written state-
ments that clearly describe what a long-term care worker
must minimally learn to meet each competency. Learning
objectives are identified for each competency. Learning
objectives provide consistent, common language and a
framework for curriculum designers, the curriculum approval
process, and testing. Curriculum developers have the flexi-
bility to determine how learning objectives are met and may
include additional content deemed necessary to best meet the
competency in a particular setting.

"Long-term care worker" includes all persons provid-
ing paid, personal care services for the elderly or persons
with disabilities, including individual providers of home care
services, direct care employees of home care agencies, pro-
viders of home care services to persons with developmental
disabilities under Title 71A RCW, all direct care workers in
state-licensed boarding homes, adult family homes, respite
care providers, community residential service providers, and
any other direct care staff providing home or community-
based services to the elderly or persons with functional dis-
abilities or developmental disabilities, and supported living
providers.

The following persons are not long-term care workers:

(1) Persons who are:

(a) Providing personal care services to individuals who
are not receiving state-funded services; and

(b) The person is not employed by an agency or facility
that is licensed by the state.

(2) Persons employed by:

(a) Nursing homes licensed under chapter 18.51 RCW;

(b) Facilities certified under 42 CFR Part 483;

(c) Residential habilitation centers under chapter 71A.20
RCW;

(d) Hospitals or other acute care settings;

(e) Hospice agencies licensed under chapter 70.127
RCW;

(f) Adult day care centers or adult day health centers.

(3) Persons whose services are exclusively limited to
assistance with "instrumental activities of daily living," as
that term is defined in WAC 388-106-0010.

"Personal care services" means physical or verbal
assistance with activities of daily living, or activities of daily
living and instrumental activities of daily living which is,
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provided because a person is a functionally disabled person
as defined in this chapter.

"Training entity'" means an organization, including an
independent contractor, who is providing or may provide

training under this section using approved curriculum. Train-
ing entities may only deliver approved curriculum.

"Training partnership' means a joint partnership or
trust that includes the office of the governor and the exclusive
bargaining representative of individual providers under RCW
74.39A.270 with the capacity to provide training, peer men-
toring, and workforce development, or other services to indi-
vidual providers.

Reviser's note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

NEW SECTION

WAC 388-71-0839 What long-term care workers are
exempt from the seventy hour, thirty hour or twelve hour
basic training requirement? The following long term care
workers are exempt from the basic training requirement:

(1) A person already employed as a long term care
worker on January 6, 2012, who completed the basic training
requirements in effect on the date of his or her hire;

(2) A person employed as a long term care worker on
January 6, 2012, who completes within one hundred twenty
days of hire the basic training requirements in effect on the
date of his or her hire;

(3) A person previously employed as a long term care
worker who completed the basic training requirements in
effect on the date of his or her hire, and was employed as a
long term care worker at some point between January 1, 2011
and January 6, 2012, this exemption will be verified at time
of hire or service begin date;

(4) An individual provider who worked as a respite pro-
vider or who provided care to a minor between January 1,
2011 and January 6, 2012, and who completed the training
requirements in effect on the date of his or her hire;

(5) Registered nurses, licensed practical nurses, nurse
technicians, or advanced registered nurse practitioner under
chapter 18.79 RCW;

(6) Nursing assistants certified under chapter 18.88A
RCW;

(7) Certified counselors under chapter 18.19 RCW;

(8) Speech language pathologists or audiologists under
chapter 18.35 RCW;

(9) Occupational therapists under chapter 18.59 RCW;

(10) Physical therapists under chapter 18.74 RCW;

(11) A home health aide who is employed by a medicare
certified home health agency and has met the requirements of
42 CFR, Part 483.35;

(12) An individual with special education training and
has an endorsement granted by the superintendent of public
instruction as described in RCW 28A.300.010;

(13) Individuals who are in a training program to become
credentialed in a category listed from subsection (5) through
(10) must compete this training program within one hundred
twenty days of hire or service begin date to meet this exemp-
tion.
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(14) Parent providers as described in WAC 388 71 0890;
and
(15) Providers described in WAC 388-71-0880.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

ORIENTATION AND SAFETY TRAINING

NEW SECTION

WAC 388-71-0841 What is orientation? (1) Orienta-
tion is a training of two hours regarding the long-term care
worker's role as long-term care workers and the applicable
terms of employment.

(2) The department must approve orientation curricula
and instructors.

(3) There is no challenge test for orientation.

NEW SECTION

WAC 388-71-0846 What content must be included in
orientation? Orientation must include introductory informa-
tion in the following areas:

(1) The care setting and the characteristics and special
needs of the population served or to be served;

(2) Basic job responsibilities and performance expecta-
tions;

(3) The care plan, including what it is and how to use it;

(4) The care team;

(5) Process, policies, and procedures for observation,
documentation and reporting;

(6) Client rights protected by law, including the right to
confidentiality and the right to participate in care decisions or
to refuse care and how the long-term care worker will protect
and promote these rights;

(7) Mandatory reporter law and worker responsibilities;
and

(8) Communication methods and techniques that can be
used while working with a client or guardian, and other care
team members.

One hour of completed classroom instruction or other
form of training (such as video or on-line course) equals one
hour of training. The training entity must establish a way for
the long-term care worker to ask the instructor questions.

NEW SECTION

WAC 388-71-0850 What is safety training? (1) Safety
training is a training of three hours that includes basic safety
precautions, emergency procedures, and infection control.

(2) The department must approve safety training curri-
cula and instructors.

(3) There is no challenge test for safety training.

NEW SECTION

WAC 388-71-0855 What content must be included in
safety training? Safety training consists of introductory
information in the following areas:
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(1) Safety planning and accident prevention, including
but not limited to:

(a) Proper body mechanics;

(b) Fall prevention;

(c) Fire safety;

(d) In-home hazards;

(e) Long-term care worker safety; and

(f) Emergency and disaster preparedness.

(2) Standard precautions and infection control, including
but not limited to:

(a) Proper hand washing;

(b) When to wear gloves and how to correctly put them
on and take them off;

(c) Basic methods to stop the spread of infection;

(d) Protection from exposure to blood and other body
fluids;

(e) Appropriate disposal of contaminated/hazardous arti-
cles;

(f) Reporting exposure to contaminated articles; and

(g) What to do when sick or injured, including whom to
report this to.

(3) Basic emergency procedures, including but not lim-
ited to:

(a) Evacuation preparedness;

(b) When and where to call for help in an emergency;

(c) What to do when a client is falling or falls;

(d) Location of any advanced directives and when they
are given; and

(e) Basic fire emergency procedures.

One hour of completed classroom instruction or other
form of training (such as video or on-line course) equals one
hour of training. The training entity must establish a way for
the long-term care worker to ask the instructor questions.

NEW SECTION

WAC 388-71-0860 Who must complete orientation
and safety training and by when? Unless exempted in
WAC 388-71-0839 (1) through (12), all long-term care work-
ers must complete orientation and safety training prior to pro-
viding care to a client.

BASIC TRAINING

NEW SECTION

WAC 388-71-0870 What is the seventy hour basic
training? (1) Basic training of seventy hours is training that
includes:

(a) Core competencies; and

(b) Population specific competencies.

(2) All seventy hour basic training curriculum must be
approved by the department and provided by qualified
instructors.

(3) The DSHS developed revised fundamentals of care-
giving (RFOC) learner's guide may be used to teach core
basic training but it must include enhancements which must
be approved by the department. Enhancements include:

(a) Adding more time for workers to practice skills
including:

(1) The mechanics of completing the skill correctly.
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(ii) Client centered communication and problem solving
associated with performing the skill.

(iii) The different levels of care required for each skill
(independent, supervision, limited, extensive, total).

(iv) Working with assistive devices associated with a
skill.

(v) Helpful tips or best practices in working through
common client challenges associated with a skill.

(vi) Disease specific concerns or challenges associated
with a skill.

In most of these examples, additional student materials
would be required to ensure the skill enhancements are well
planned and documented for students. Materials must be
submitted for approval and approved per WAC 388-71-1026.

(b) Augmenting or adding additional materials, student
activities, videos or guest speakers that:

(i) More deeply reinforce and fortify the learning out-
comes required for basic training.

(i1) Ensure each student integrates and retains the knowl-
edge and skills needed to provide quality basic personal care.

(iii) Prepares workers for the certification testing envi-
ronment and process.

(c) Enhancements are NOT materials and/or activities
that:

(i) Are out of the scope of practice for a LTC worker
such as content clearly written for registered nurses.

(i1) Are identical to, or a direct replacement of, those
already included in RFOC.

(iii) Do not reinforce Washington state laws associated
with client rights and client directed care.

(iv) Long-term care workers are not paid to provide.

(v) Are written above a high school reading level.

(4) One hour of completed classroom instruction or other
form of training (such as a video or on-line course) equals
one hour of training.

(5) The training entity must establish a way for the long-
term care worker to ask the instructor questions.

(6) There is no challenge test for basic training.

NEW SECTION

WAC 388-71-0875 Who must complete the seventy
hour basic training and by when? Unless exempt from
training in WAC 388-71-0839 (1) through (12), all long-term
care workers must complete core and population specific
competencies within one hundred twenty days of:

(1) The date of hire for home care agency long-term care
workers; or

(2) From the begin date of the authorization to provide
department-paid in-home services for a client for individual
providers.

NEW SECTION

WAC 388-71-0880 Who must take the thirty hour
training instead of the seventy hour basic training and
when must it be completed? Unless exempt from the basic
training requirements under WAC 388-71-0839 (1) through
(12), the thirty hour basic training under WAC 388-71-0885,
must be completed within one hundred twenty days from the
begin date of the authorization for provision to provide
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department paid, in-home services by an individual provider,
who is caring only for:

(1) His or her biological, step, or adoptive child or par-
ent.

(2) One department client for twenty hours or less in any
calendar month.

NEW SECTION

WAC 388-71-0885 What is the thirty hour training?
The thirty hour training is a subset of the seventy hour basic
training that must include core and population specific basic
training. Topics completed in the subset must be on topics
relevant to the care needs of the client(s). There is no chal-
lenge test for the thirty hour training.

NEW SECTION

WAC 388-71-0888 What are the training and certifi-
cation requirements for an individual provider who is ini-
tially hired to provide care for one person, if the autho-
rized monthly hours fluctuate of he or she begins working
for more than one department client? (1) If an individual
provider is initially hired to provide care for one client and
the authorized hours are for more than twenty hours he or she
will have to complete the seventy hours of basic training,
become certified and complete continuing education even if
the authorized monthly hours are later reduced to twenty
hours or fewer.

(2) If the individual provider initially starts working for
one client and the authorized monthly hours are twenty or
fewer, he or she will have to complete the seventy hours of
basic training, become certified, and complete continuing
education whenever:

(a) The authorized hours increase to more than twenty
hours; or

(b) He or she begins to work for a second department cli-
ent.

(3) Under these circumstances from the point of this
change, the individual provider will:

(a) Have an additional one hundred twenty days to com-
plete the seventy hours of training and additional one hun-
dred fifty days to become certified,

(b) Be required to complete continuing education under
WAC 388-71-0990; and

(c) Be required to continue to comply with the higher
level of training requirements, even if the monthly authorized
hours are later reduced to twenty or fewer hours.

NEW SECTION

WAC 388-71-0890 What are the training require-
ments for parent providers who are individual providers
for their adult children through DDD? Unless exempt
from the basic training requirements as defined in WAC 388-
71-0839 (1) through (12), a natural, step, or adoptive parent
who is the individual provider for his or her adult child
receiving services through the DSHS division of develop-
mental disabilities must complete the twelve hour parent pro-
vider training, as described in WAC 388-71-0895, within one
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hundred twenty days from the begin date of the authorization
to provide department paid, in-home services.

NEW SECTION

WAC 388-71-0895 What is the twelve hour parent
provider training? (1) The twelve hour parent provider
training must include five hours of orientation and safety
training as described in WAC 388-71-0841 and 388-71-0850.
The remaining seven hours will cover the following topics:

(a) Medicaid personal care;

(b) Assessments completed by the division of develop-
mental disabilities;

(c) Community resources;

(d) State and federal benefits;

(f) Networking; and

(g) Client self-determination.

(2) There is no challenge test for this training.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-71-0906 What topics must be taught in the
core competencies of basic training? Basic training must
include all of the competencies under WAC 388-71-0911 for
the following topics:

(1) Communication skills;

(2) Long-term care worker self-care;

(3) Problem solving;

(4) Client rights and maintaining dignity;

(5) Abuse, abandonment, neglect, financial exploitation
and mandatory reporting;

(6) Client directed care;

(7) Cultural sensitivity;

(8) Body mechanics;

(9) Fall prevention;

(10) Skin and body care;

(11) Long-term care worker roles and boundaries;

(12) Supporting activities of daily living;

(13) Food preparation and handling;

(14) Medication assistance;

(15) Infection control, blood-borne pathogens, HIV/
AIDS; and

(16) Grief and loss.

NEW SECTION

WAC 388-71-0911 What are the competencies and
learning objectives for the core competencies of basic
training? The core competencies describe the behavior and
skills that a long-term care worker should exhibit when work-
ing with clients. Learning objectives are associated with each
competency.

(1) Regarding communication, communicate effectively
and in a respectful and appropriate manner with clients, fam-
ily members, and care team members:

(a) Recognize how verbal and nonverbal cues impact
communication with the client and care team,;
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(b) Engage and respect the client through verbal and
nonverbal communication;

(c) Listen attentively and determine that the client under-
stands what has been communicated,;

(d) Recognize and acknowledge clients' communication
including indicators of pain, confusion, or misunderstanding;

(e) Utilize communication strategies to deal with diffi-
cult situations; and

(f) Recognize common barriers to effective communica-
tion and identify how to eliminate them.

(2) Regarding long-term care worker self-care, take
appropriate action to reduce stress and avoid burnout:

(a) Identify behaviors, practices and resources to reduce
stress and avoid burnout;

(b) Recognize common barriers to self-care and ways to
overcome them; and

(c) Recognize aspects of a long-term care worker's job
that can lead to stress and burnout, common signs and symp-
toms of stress and burnout; and the importance of taking
action to practice self-care to avoid burnout.

(3) Regarding the competency of effective problem solv-
ing, use effective problem solving skills:

(a) Explain why it is necessary to understand and utilize
a problem solving method;

(b) Implement a problem solving process/method; and

(c) Identify obstacles to effective problem solving and
ways to overcome them.

(4) Regarding the competency of client rights and dig-
nity, take appropriate action to promote and protect a client's
legal and human rights as protected by federal and Washing-
ton state laws including:

(a) Protect a client's confidentiality, including what is
considered confidential information, to whom a long-term
care worker is allowed or not allowed to give confidential
information, and how to respond if a noncare team member
asks for confidential information;

(b) Promote dignity, privacy, encourage, and support a
client's maximum independence when providing care; and

(¢) Maintain a restraint-free environment, including
physical, chemical, and environmental restraints. Use com-
mon, safe alternatives to restraint use;

(d) Protect and promote the client's right to live free of
abuse, neglect, abandonment, and financial exploitation.

(5) Regarding the competency of abuse and mandatory
reporting, recognize the signs of abuse and report suspected
abuse, abandonment, neglect, and financial exploitation:

(a) Describe long-term care workers' responsibilities as a
mandatory reporter as defined in RCW 74.34.020 through
74.34.053; and

(b) Identify common signs and symptoms of abuse,
abandonment, neglect, and financial exploitation.

(6) Regarding the competency of client directed care,
take appropriate action when following a client's direction
regarding his or her care:

(a) Describe a worker's role in client directed care
including determining, understanding, and supporting a cli-
ent's choices;

(b) Describe the importance and impact of client directed
care on a client's independence, self-determination, and qual-
ity of life;
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(c) Identify effective problem solving strategies that help
balance a client's choice with personal safety; and

(d) Report concerns when a client refuses care or makes
choices that present a possible safety concern.

(7) Regarding the competency of cultural sensitivity,
provide culturally appropriate care:

(a) Describe how cultural background, lifestyle prac-
tices, and traditions can impact care and use methods to
determine and ensure that these are respected and considered
when providing care.

(8) Regarding the competency of body mechanics, uti-
lize current best practices and evidence-based methods of
proper body mechanics while performing tasks as outlined in
the care plan.

(9) Regarding the competency on fall prevention, pre-
vent or reduce the risk of falls:

(a) Identify fall risk factors and take action to reduce fall
risks for a client; and

(b) Take proper steps to assist when a client is falling or
has fallen.

(10) Regarding the competency of skin and body care,
use personal care practices that promote and maintain skin
integrity:

(a) Explain the importance of observing a client's skin,
when to observe it and what to look for including common
signs and symptoms of skin breakdown;

(b) Identify risk factors of skin breakdown;

(c) Observe skin at pressure point locations and report
any concerns;

(d) Describe what a pressure ulcer is, what it looks like,
and what actions to take if a client develops a pressure ulcer;

(e) Describe current best practices that protect and main-
tain a client's skin integrity including position changes when
sitting or lying for extended periods and proper positioning
and transfer techniques;

(f) Implement current best practices that promote healthy
skin including hygiene, nutrition, hydration, and mobility;
and

(g) Identify when to report skin changes and to whom.

(11) Regarding the competency on long-term care
worker roles and boundaries, adhere to basic job standards,
expectations, and requirements and maintain professional
boundaries:

(a) Identify when, how, and why to obtain information
from appropriate sources about a client's condition or disease
for which they are receiving services. Describe how to use
this information to provide appropriate, individualized care;

(b) Describe a client's baseline based on information pro-
vided in the care plan and explain why it is important to know
a client's baseline;

(c) Identify changes in a client's physical, mental, and
emotional state;

(d) Report changes from baseline and/or concerns to the
appropriate care team member(s);

(e) Identify basic job standards and requirements (e.g.
coming to work on time) and describe how maintaining these
standards are critical to a client's safety and well-being;

(f) Explain the purpose of a care plan and describe how
it is created, used and modified;
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(g) Use a client's care plan to direct a worker's job tasks
and any client directed care tasks;

(h) Identify what is required of a long-term care worker,
as described in WAC 388-71-0946, prior to performing a
nurse-delegated task;

(i) Describe the role of a care team and a long-term care
worker's role in it;

(j) Describe professional boundaries and the importance
of maintaining them; and

(k) Identify signs of unhealthy professional boundaries,
barriers to keeping clear professional boundaries, and ways to
avoid or eliminate them.

(12) Regarding the competency on supporting activities
of daily living, perform required personal care tasks to the
level of assistance needed and according to current best prac-
tices and evidence-based guidelines:

(a) Demonstrate, in the presence of a qualified instructor,
all critical steps required for personal care tasks including but
not limited to:

(i) Helping an individual walk;

(i) Transferring an individual from bed to wheelchair;

(iii) Turning and repositioning an individual in bed;

(iv) Providing mouth care;

(v) Cleaning and storing dentures;

(vi) Shaving a face;

(vii) Providing fingernail care;

(viii) Providing foot care;

(ix) Providing a bed bath;

(x) Assisting an individual with a weak arm to dress;

(xi) Putting knee-high elastic stockings on an individual;

(xii) Providing passive range of motion for one shoulder;

(xiii) Providing passive range of motion for one knee and
ankle;

(xiv) Assisting an individual to eat;

(xv) Assisting with peri-care;

(xvi) Assisting with the use of a bedpan;

(xvii) Assisting with catheter care;

(xviii) Assisting with condom catheter care; and

(xix) Providing medication assistance.

(b) In the process of performing the personal care tasks,
use proper body mechanics, listen attentively, speak clearly
and respectfully while explaining what the long-term care
worker is doing, incorporate client preferences, maintain pri-
vacy and dignity, support the client's level of ability, and
assure their comfort and safety;

(c) Appropriately utilize assistive device(s) specified in
the care plan;

(d) Describe any safety concerns related to each task and
how to address the concerns;

(e) Demonstrate an understanding of bowel and bladder
functioning, including factors that promote healthy bowel
and bladder functioning, and the signs, symptoms, and com-
mon causes of abnormal bowel and bladder function; and

(f) Identify the importance of knowing a client's bowel
and bladder functioning baseline and when to report changes.

(13) Regarding the competency on food preparation and
handling, plan and prepare meals using a basic knowledge of
nutrition and hydration, incorporating any diet restrictions or
modifications, and prevent food borne illness by preparing
and handling food in a safe manner:
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(a) Describe how nutrition and hydration can impact a
client's health;

(b) Plan, shop, and prepare meals for a client according
to the guidelines of good nutrition and hydration, incorporat-
ing any dietary requirements and restrictions per the care plan
and client preferences;

(c) Describe common signs of poor nutrition and hydra-
tion, and when to report concerns and to whom;

(d) Understand that diet modification is required for cer-
tain health conditions, including dysphagia, and describe how
to identify diet modifications required for a client;

(e) Recognize when a client's food choices vary from
specifications on the care plan, describe when and to whom
to report concerns;

(f) Describe what causes food borne illness, the risks
associated with food borne illness and examples of poten-
tially hazardous foods;

(g) Describe appropriate food handling practices, includ-
ing: avoiding cross contamination from one food to another,
safe storage requirements for cooling of leftover foods,
including depth, types of containers, and temperatures, the
need to maintain food at proper temperatures to limit bacte-
rial growth and what are the safe food storage and holding
temperatures for both cold and hot foods, best practices for
thawing and re-heating food, and using clean gloves (if pos-
sible), and clean utensils when preparing food;

(h) Describe the importance and correct procedure for
cleaning and disinfecting food contact surfaces; and

(i) Describe why a long-term care worker with certain
types of illnesses and/or symptoms must not prepare food.

Long-term care workers who complete DSHS approved
basic training meet the training requirements for adult family
homes in RCW 70.128.250.

(14) Regarding the competency of medication assis-
tance, appropriately assist with medications:

(a) Identify what a long-term care worker is allowed and
not allowed to do when assisting with medications as
described in chapter 246-888 WAC,;

(b) Define terms related to medication assistance includ-
ing prescription drugs, over the counter medications, and as
needed (PRN) medications, medication side effects, and drug
interactions;

(c) Identify common symptoms of medication side
effects and when and to whom to report concerns;

(d) Store medications according to safe practices and the
label instructions;

(e) Describe, in the proper sequence, each of the five
rights of medication assistance; and

(f) Identify what to do for medication-related concerns,
including describing ways to work with a client who refuses
to take medications, identifying when and to whom to report
when a client refuses medication or there are other medica-
tion-related concerns, and identifying what is considered a
medication error and when and to whom it must be reported.

(15) Regarding the competency of infection control and
blood borne pathogens including HIV/AIDS, implement best
practices to prevent and control the spread of infections:

(a) Identify commonly occurring infections, ways that
infections are spread, and symptoms of infections;
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(b) Describe the purpose, benefit and proper implemen-
tation of standard precautions in infection control;

(c) Implement current best practices for controlling the
spread of infection, including the use of hand washing and
gloves;

(d) Demonstrate proper hand washing and putting on and
taking off gloves;

(e) Identify immunizations that are recommended for
adults to reduce the spread of virus and bacteria;

(f) Describe laundry and housekeeping measures that
help in controlling the spread of infection;

(g) Describe proper use of cleaning agents that destroy
micro-organisms on surfaces;

(h) Describe what blood-borne (BB) pathogens are and
how they are transmitted;

(i) Identify the major BB pathogens, diseases, and high-
risk behaviors for BB diseases;

(j) Identify measures to take to prevent BB diseases;

(k) Describe what to do if exposed to BB pathogens and
how to report an exposure;

(1) Describe how HIV works in the body;

(m) Explain that testing and counseling for HIV/AIDS is
available;

(n) Describe the common symptoms of HIV/AIDS;

(o) Explain the legal and ethical issues related to HIV
including required reporting, confidentiality and nondiscrim-
ination; and

(p) Explain the importance of emotional issues and sup-
port for clients and long-term care workers.

Long-term care workers who complete DSHS-approved
basic training meet the four hours of AIDS education as
required by the department of health in WAC 246-980-040.

(16) Regarding the competency on grief and loss, sup-
port yourself and the client in the grieving process:

(a) Define grief and loss;

(b) Describe common losses a client and long-term care
worker may experience;

(c) Identify common symptoms associated with grief and
loss;

(d) Describe why self-care is important during the griev-
ing process; and

(e) Identify beneficial ways and resources to work
through feelings of grief and loss.

NEW SECTION

WAC 388-71-0916 What topics may be taught in the
population specific competencies of basic training? (1)
Population specific training may include but is not limited to
one or more of the following topics. Which topic(s) to
include in population specific training is based on the needs
of the population(s) served or to be served.

(a) Dementia;

(b) Mental health;

(c) Developmental disabilities;

(d) Young adults with physical disabilities; and

(e) Aging and older adults.

(2) Specialty training per WAC 388-112-0110 may be
used to meet the population specific component of basic
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training. The training program will provide a department
issued specialty certificate in these instances.

NEW SECTION

WAC 388-71-0921 What are the population specific
competencies? There are no DSHS mandatory competencies
or learning objectives for population specific training. The
training entity developing the training determines the compe-
tencies and learning objectives that best meet the care needs
of the population(s) served.

Competencies and learning objectives described for
developmental disability specialty training in WAC 388-112-
0122, dementia specialty training in WAC 388-112-0132,
mental health specialty training in WAC 388-112-0142,
aging and older adults in WAC 388-112-0091 and young
adults with physical disabilities in WAC 388-112-0083 may
be used to develop the population specific training in these
topic areas. This is not a requirement.

Competencies and learning objectives used to develop
the training must be submitted with the curricula when sent to
DSHS for approval as described in WAC 388-71-1026.

NEW SECTION

WAC 388-71-0931 What other methods of training
may count towards the seventy hour basic training
requirement? On-the-job training, as defined in WAC 388-
71-0932, provided after July 1, 2012 may count towards the
seventy hour basic training requirement.

ON-THE-JOB TRAINING

NEW SECTION

WAC 388-71-0932 What is on-the-job training? (1)
Effective July 1, 2012, on the job training is a method of
training when the long-term care worker successfully demon-
strates any or all of the personal care or infection control
skills included in the core basic training while working with
a client versus in a practice training setting.

(2) On-the-job training is provided by a qualified instruc-
tor as described in WAC 388-71-1055, who directly
observes, coaches, and reinforces skills training for up to two
long-term care workers at a time. The instructor providing
the on-the-job training:

(a) Does not have to be the instructor who has taught the
core competency training;

(b) Cannot be someone whose primary job duty is pro-
viding direct care to clients; or

(c) Cannot be the immediate supervisor of the long-term
care worker receiving the on-the-job training.

(3) The person overseeing on-the-job training must:

(a) Submit DSHS required forms and become an
approved instructor for the core competency of basic train-
ing; and

(b) Verify on a DSHS approved skills checklist the long-
term care worker's successful completion of the demon-
strated skills.
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(4) For the person receiving on-the-job training, the
hours spent in on the job training may count for up to twelve
hours toward the completion of basic training requirements.

(5) The training program shall offer department
approved on-the-job training as part of the seventy hour train-
ing.

NURSE DELEGATION CORE AND SPECIALIZED
DIABETES TRAINING

NEW SECTION

WAC 388-71-0936 What is nurse delegation core
training? (1) Nurse delegation core training is the required
course a nursing assistant, certified or registered, or certified
home care aide must successfully complete before being del-
egated a nursing task.

(2) Only the curriculum developed by DSHS, "Nurse
Delegation for Nursing Assistants" meets the training
requirement for nurse delegation core training.

(3) DSHS must approve the instructors for nurse delega-
tion core training prior to an instructor offering a course.

NEW SECTION

WAC 388-71-0941 What is specialized diabetes
nurse delegation training? (1) Specialized diabetes nurse
delegation training is the required course for nursing assis-
tants, certified or registered, and certified home care aide who
will be delegated the task of insulin injections.

(2) The specialized diabetes nurse delegation training
consists of three modules which are diabetes, insulin, and
injections.

(3) Only the curriculum developed by DSHS, "Nurse
Delegation for Nursing Assistants: Special Focus on Diabe-
tes" may be used for the specialized diabetes nurse delegation
training.

(4) DSHS approves the instructors for the specialized
diabetes nurse delegation training prior to an instructor offer-
ing a course.

NEW SECTION

WAC 388-71-0946 Who is required to complete the
nurse delegation core training, and when? Before per-
forming any delegated task, a long-term care worker must:

(1)Bea:

(a) Certified home care aide under chapter 18.88B RCW;
or

(b) Nursing assistant certified under chapter 18.88A
RCW; or

(c) If exempt from the home care aide certification,
become a nursing assistant registered and complete the core
competencies of basic training, unless the twenty-eight hours
of revised fundamentals of care or a department approved
alternative was already completed.

(d) If nurse delegation is needed to implement a care
plan earlier than home care aide certification can be obtained,
become a nursing assistant registered and complete core
competencies of basic training.

Proposed

Washington State Register, Issue 12-17

(2) Successfully complete "Nurse Delegation for Nurs-
ing Assistants" training.

NEW SECTION

WAC 388-71-0951 Who is required to complete the
specialized diabetes nurse delegation training, and when?
Specialized diabetes nurse delegation training is required
before a certified home care aide, or a certified or registered
nursing assistant, who meets the qualifications under WAC
388-71-0946, may be delegated the task of insulin injections.

NEW SECTION

WAC 388-71-0953 Can nurse delegation core and
specialized diabetes training occur in the same year as
basic training? Nurse delegation core and specialized diabe-
tes training can occur in the same year as basic training if
required to be able to perform delegated tasks. If this occurs,
the maximum of twelve hours for this training can be applied
towards the continuing education requirement for the follow-
ing year. Nurse delegation core and specialized diabetes
trainings do not apply towards basic training.

NEW SECTION

WAC 388-71-0956 Is competency testing required
for the nurse delegation core training and specialized dia-
betes training? Passing the DSHS competency test is
required for successful completion of nurse delegation core
training and specialized diabetes training, as provided in
WAC 388-71-1106 through 388-71-1130.

DOCUMENTATION REQUIREMENTS

NEW SECTION

WAC 388-71-0970 What documentation is required
for completion of each training? Orientation, safety, basic
training, including core and population specific, the thirty
hour training, the twelve hour parent provider training, on-
the-job training, continuing education, and nurse delegation
core and specialized diabetes training, must be documented
by a certificate(s) or transcript or proof of completion of
training issued by a qualified instructor or qualified training
entity that includes:

(1) The name of the trainee;

(2) The title of the training as approved by the depart-
ment;

(3) For continuing education the department assigned
curriculum approval code;

(4) The number of hours of the training;

(5) The name and identification number of the training
entity;

(6) The instructor's name. For basic core training, the
instructor's name and identification number;

(7) The instructor's signature or an authorized signature
from the training entity the qualified instructor is training on
behalf of; and

(8) The completion date of the training.
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The long-term care worker must retain the original cer-
tificate or transcript for proof of completion of the training.
A home care agency must keep a copy of the certificate or
transcript on file.

NEW SECTION

WAC 388-71-0973 What documentation is required
for a long-term care worker to apply for the home care
aide certification or recertification? (1) Successful com-
pletion of seventy-five hours of training must be documented
on a DSHS seventy-five hour training certificate by an
approved training entity who has provided or verified that a
total of seventy-five hours of training has occurred.

(2) An approved training entity issuing and signing a
DSHS seventy-five hour training certificate must verify that
the long-term care worker has the certificates or transcript
required documenting two hours of DSHS-approved orienta-
tion, three hours of DSHS-approved safety training, and sev-
enty hours of DSHS-approved basic training, as described in
this chapter. Only a DSHS or training partnership seventy-
five hour training certificate or transcript can be submitted by
a long-term care worker applying to the department of health
for a home care aide certification.

(3) For home care aide recertification, successful com-
pletion of twelve hours of DSHS-approved continuing educa-
tion training must be documented on a certificate issued by an
approved training entity who has provided all twelve hours of
continuing education training. If all twelve hours of continu-
ing education were not provided by the same training entity,
then an approved training entity must verify that the certified
home care aide has certificates or transcripts that add up to
twelve hours of DSHS-approved continuing education.

(4) The long-term care worker, certified home care aide,
and their employer must retain the original seventy-five hour
training certificate or transcript and any twelve-hour continu-
ing education training certificates as long as the worker is
employed and up to three years after termination of employ-
ment. Training entities must keep a copy of these certificates
on file for six years.

HOME CARE AIDE CERTIFICATION

NEW SECTION

WAC 388-71-0975 Who is required to obtain certifi-
cation as a home care aide, and when? All long-term care
workers, who do not fall within the exemptions under the
department of health WAC 246-980-070, must obtain certifi-
cation within one hundred and fifty days of hire or begin date
of the authorization to provide department paid in-home ser-
vices effective January 7, 2012.

NEW SECTION

WAC 388-71-0980 Can a home care agency or client
employ a long-term care worker who has not completed
the training and/or certification requirements? A home
care agency or client cannot employ an individual to work as
a long-term care worker if the individual has previously
worked as a long-term care worker and has not completed
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applicable training and/or certification requirements within
the required timeframe. Such individual may be employed
by a home care agency or client to work as a long-term care
worker only after applicable training and/or certification
requirements are met. The department is authorized by RCW
74.39A.086 to take enforcement action for noncompliance
related to training and/or certification requirements.

CONTINUING EDUCATION

NEW SECTION

WAC 388-71-0985 What is continuing education?
Continuing education is additional caregiving-related train-
ing designed to keep current a person's knowledge and skills.
DSHS must approve continuing education curricula and
instructors. The same continuing education course may not
be repeated for credit unless it is a new or more advanced
training on the same topic, or there is a demonstrated or doc-
umented need for retraining. Exceptions to this are first aid,
CPR, and blood borne pathogens. Nurse delegation core and
nurse delegation specialized diabetes training may be used to
count towards continuing education.

NEW SECTION

WAC 388-71-0990 How many hours of continuing
education are required each year? (1) From January 1,
2012 through June 30, 2012, individual providers and home
care agency long-term care workers whose birth date occurs
January 1 through June 30, and the required basic training
was previously completed must complete ten hours of con-
tinuing education. If ten hours of continuing education were
completed between January 1, 2012 through June 30, 2012
for an individual provider or home care agency long term
care worker, regardless of their birth date, then the continuing
education requirements have been met for 2012.

(2) Effective July 1, 2012, certified home care aides must
complete twelve hours of continuing education each calendar

year after obtaining certification as described in department
of health WAC 246-980-110 and 246-112-020(3).

(3) If exempt from certification as described in RCW
18.88B.041, all long-term care workers must complete
twelve hours of continuing education per calendar year
unless exempt from continuing education as described in
WAC 388-71-1001.

(4) A long-term care worker or certified home care aide
who did not complete the continuing education requirements
by the timeframe described in (1) above or in WAC 388-71-
0991 cannot be paid to provide care after that date and cannot
be reinstated as a long-term care worker until they complete
the continuing education requirements.

(5) One hour of completed classroom instruction or other
form of training (such as a video or on-line course) equals
one hour of continuing education. The training entity must
establish a way for the long-term care worker to ask the
instructor questions.

Proposed



WSR 12-16-027

NEW SECTION

WAC 388-71-0991 When must a long-term care
worker or certified home care aide complete continuing
education? (1) Effective July 1, 2012, all long-term care
workers and certified home care aides must complete the con-
tinuing education requirements described in WAC 388-71-
0990 by their birthday.

(2) For long-term care workers who are required to be
certified, if the first renewal period is less than a full year
from the date of certification, no continuing education will be
due for the first renewal period.

NEW SECTION

WAC 388-71-1001 What long-term care workers are
exempt from the continuing education requirement?
Unless voluntarily certified as a home care aide, continuing
education is not required for:

(1) Individual providers caring only for his or her biolog-
ical, step, or adoptive son or daughter; and

(2) Before June 30, 2014, a person hired as an individual
provider who provides twenty hours or less of care for one
person in any calendar month.

NEW SECTION

WAC 388-71-1006 What kinds of training topics may
be covered in continuing education? Continuing education
must be on a topic relevant to the care setting, care needs of
clients, or long-term care worker career development. Topics
may include but are not limited to:

(1) Client rights;

(2) Personal care services;

(3) Mental illness;

(4) Dementia;

(5) Developmental disabilities;

(6) Depression;

(7) Medication assistance;

(8) Communication skills;

(9) Positive client behavior support;

(10) Developing or improving client-centered activities;

(11) Dealing with wandering;

(12) Dealing with challenging client behaviors;

(13) Medical conditions; and

(14) Nurse delegation core and specialized diabetes.

CURRICULUM APPROVAL

NEW SECTION

WAC 388-71-1021 What trainings must be taught
with a curriculum approved by DSHS? (1) Orientation,
safety, on-the-job, basic training (core and population spe-
cific training), the thirty hour basic training, the twelve hour
parent provider training, and continuing education must be
taught with a curriculum approved by DSHS before use.

(2) The nurse delegation core and diabetes training must
use only the DSHS curriculum.
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NEW SECTION

WAC 388-71-1026 What must be submitted to DSHS
for curriculum approval? DSHS developed curriculum(s)
do not require submission to the department for approval
unless the curriculum is being modified in any manner by the
training entity.

(1) For orientation and/or safety training:

(a) Effective January 7, 2012, submit an outline of what
will be covered in each training offered (for example, a table
of contents or a class syllabus) showing where the required
introductory topics as listed in WAC 388-71-0846 for orien-
tation and WAC 388-71-0855 for safety training are covered
in the training. Department required orientation and safety
training application forms must be submitted to the depart-
ment at least forty-five days in advance of when the training
is expected to be offered. Training cannot be offered before
receiving department curriculum and instructor approval.

(2) For continuing education:

(a) Effective July 1, 2012, submit a summary that
includes the topic, a brief description of what it will cover,
and a course outline. Also include the number of training
hours, for on line training courses, and submit a description
of how the instructor or training will assess that the students
have completed the materials and integrated the information
being taught. Department required continuing education
training application forms must be submitted at least forty-
five days in advance of when the training is expected to be
offered. The trainings cannot be offered before receiving
department curriculum and instructor approval as well as the
unique code assigned by the department for each curriculum.

(3) For basic training, the thirty hour basic training,
and the twelve hour parent provider training:

(a) If the instructor or training entity wants to use the
DSHS developed revised fundamentals of caregiving
learner's guide with enhancements, submit the DSHS
required form with all required information. Curricula must
be submitted to DSHS for approval of one or both sections
(core competencies and population specific competencies) of
the seventy hours required for basic training, for the thirty
hour basic training, and for the twelve hour parent provider
training. When submitting one or both sections of the basic
training curriculum for DSHS approval, it must at a minimum
include:

(i) A completed DSHS curriculum checklist indicating
where all of the competencies and learning objectives,
described in this chapter, are located in the long-term care
worker materials from the proposed curriculum for that
course;

(il)) Any materials long-term care workers will receive,
such as a textbook or long-term care worker manual, learning
activities, audio-visual materials, handouts and books;

(iii) The table of contents or outline of the curriculum
including the allotted time for each section;

(iv) Demonstration skills checklists for the personal care
tasks described in WAC 388-71-0911 (12)(a) and (b), and
infection control skills (hand washing and putting on and tak-
ing off gloves);

(v) The teacher's guide or manual that includes for each
section of the curriculum:

(A) The goals and objectives;
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(B) How that section will be taught including teaching
methods and learning activities that incorporate adult learn-
ing principles;

(C) Methods instructors will use to determine whether
each long-term care worker understands the material covered
and can demonstrate all skills;

(D) A list of sources or references, that were used to
develop the curriculum. If the primary source or reference is
not a published citation, the instructor must provide detail on
how the content was established as evidence based:

(E) Description of how the curriculum was designed to
accommodate long-term care workers with limited English
proficiency and/or learning disabilities; and

(F) Description and proof of how input was obtained
from consumers and long-term care worker representatives in
the development of the curriculum.

(vi) In addition, for curricula being submitted for the
core competency section of the basic training as described in
WAC 388-71-0911, the curriculum must include how much
time long-term care workers will be given to practice skills
and how instructors will evaluate and ensure each long-term
care worker can proficiently complete each skill.

(vii) Entities submitting curriculum for population spe-
cific basic training must submit their own list of competen-
cies and learning objectives used to develop the population
specific basic training curriculum.

NEW SECTION

WAC 388-71-1031 What is the curriculum approval
process for orientation, safety, seventy hour basic train-
ing (core and population specific training), the thirty
hour basic training, the twelve hour parent provider
training, and continuing education? (1) Submit the
required training application forms and any other materials
required for specific curriculums to the department.

(2) After review of the curriculum, DSHS will send a
written response to the submitter, indicating approval or dis-
approval of the curriculum(s).

(3) If curriculum(s) are not approved, the reason(s) for
denial will be given and the submitter will be told what por-
tion(s) of the training must be changed and resubmitted for
review in order for the curriculum to be approved.

(4) The submitter can make the requested changes and
resubmit the curriculum(s) for review.

(5) If after working with the department the reasons why
the curriculum is not approved cannot be resolved, the sub-
mitter may seek review of the nonapproval decision from the
assistant secretary of aging and disability services adminis-
tration. The assistant secretary's review decision shall be the
final decision of DSHS; no other administrative review is
available to the submitter.

INSTRUCTOR QUALIFICATIONS. APPROVAL.,AND
RESPONSIBILITIES

NEW SECTION

WAC 388-71-1045 What are a training entity's
responsibilities? The training entity is responsible for:
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(1) Coordinating and teaching classes;

(2) Assuring that the curriculum used is DSHS-approved
and taught as designed,;

(3) Selecting and monitoring qualified guest speakers,
where applicable;

(4) Administering or overseeing the administration of
the DSHS competency tests for nurse delegation core, spe-
cialized diabetes trainings, dementia specialty, mental health
specialty and DDD specialty training;

(5) Maintaining training records including long-term
care worker tests and attendance records for a minimum of
Six years;

(6) Reporting training data to DSHS in DSHS-identified
timeframes; and

(7) Issuing or reissuing training certificates to long-term
care workers.

NEW SECTION

WAC 388-71-1050 Must training entities and their
instructors be approved by DSHS? All training entities and
their instructor(s) for orientation, safety, and continuing edu-
cation must meet the minimum qualifications under WAC
388-71-1060. All instructors for seventy hour basic training
(core and population specific training), thirty hour training,
twelve hour DDD parent provider training, on-the-job train-
ing, nurse delegation core training and nurse delegation spe-
cialized diabetes training must meet the minimum qualifica-
tions under WAC 388-71-1055.

(1) DSHS must approve and/or contract with a training
entity and their instructor(s) to conduct orientation, safety,
seventy hour basic training (core and population specific
training), thirty hour training, twelve hour DDD parent pro-
vider training, nurse delegation core training and nurse dele-
gation specialized diabetes training, on-the-job training, and
continuing education. DSHS may contract with training enti-
ties and their instructor(s) using any applicable contracting
procedures.

(2) The training partnership must ensure that its instruc-
tors meet the minimum qualifications under this chapter.

NEW SECTION

WAC 388-71-1051 Can DSHS deny or terminate a
contract with an instructor or training entity? (1) DSHS
may determine not to accept an offer by a person or organiza-
tion seeking a contract with DSHS to conduct training pro-
grams. No administrative remedies are available to dispute
DSHS' decision not to accept an offer, except as may be pro-
vided through the contracting process.

(2) DSHS may terminate any training contract in accor-
dance with the terms of the contract. The contractor's admin-
istrative remedies shall be limited to those specified in the
contract.

NEW SECTION

WAC 388-71-1055 What are the minimum qualifica-
tions for an instructor of the seventy hour basic training
(core and population specific training), thirty hour train-
ing, twelve hour DDD parent provider training, on-the-
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job training, nurse delegation core training, and nurse
delegation specialized diabetes training? An instructor for
basic training (core and population specific training), on-the-
job training, nurse delegation core training, and nurse delega-
tion specialized diabetes training must meet the following
minimum qualifications:

(1) General qualifications:

(a) Twenty-one years of age; and

(b) Has not had a professional health care, adult family
home, boarding home, or social services license or certifica-
tion revoked in Washington state.

(2) Education and work experience:

(a) Upon initial approval or hire, an instructor must:

(1) Be a registered nurse with work experience within the
last five years with the elderly or persons with disabilities
requiring long-term care in a community setting; or

(i1) Have an associate degree or higher degree in the field
of health or human services and six months of professional or
caregiving experience within the last five years in an adult
family home, boarding home, supported living through DDD,
or home care setting; or

(iii) Have a high school diploma, or equivalent, and one
year of professional or caregiving experience within the last
five years in an adult family home, boarding home, supported
living through DDD, or home care setting.

(3) Teaching experience:

(a) Must have one hundred hours of teaching adults in a
classroom setting on topics directly related to the basic train-
ing; or

(b) Must have forty hours of teaching while being men-
tored by an instructor who meets these qualifications, and
must attend a class on adult education that meets the require-
ments in WAC 388-71-1066.

(4) The instructor must be experienced in caregiving
practices and capable of demonstrating competency with
respect to teaching the course content or units being taught;

(5) Instructors who will administer tests must have expe-
rience or training in assessment and competency testing; and

(6) An instructor for nurse delegation core and special-
ized diabetes trainings must have a current Washington state
RN license in good standing without practice restrictions.

NEW SECTION

WAC 388-71-1060 What are the minimum qualifica-
tions for an instructor of orientation, safety, and continu-
ing education? An instructor of orientation, safety, and con-
tinuing education must be a registered nurse or other person
with specific knowledge, training, and work experience in the
provision of direct, personal care or other relevant services to
the elderly or persons with disabilities requiring long-term
care.

NEW SECTION

WAC 388-71-1066 What must be included in a class
on adult education? A class on adult education must include
content, student practice, and evaluation of student skills by
the instructor in:

(1) Adult education theory and practice principles;

(2) Instructor facilitation techniques;
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(3) Facilitating learning activities for adults;

(4) Administering competency testing; and

(5) Working with adults with special training needs (for
example, English as a second language or learning or literacy
issues).

NEW SECTION

WAC 388-71-1076 What is a guest speaker, and what
are the minimum qualifications to be a guest speaker? (1)
A guest speaker is a person selected by an approved instruc-
tor to teach on a specific topic. A guest speaker:

(a) May only teach a specific subject in which he or she
has expertise, background, and experience that establishes his
or her expertise on that specific topic;

(b) May not teach the entire course;

(c) Must not supplant the primary teaching responsibili-
ties of the instructor; and

(d) Must cover the DSHS competencies and learning
objectives for the topic he or she is teaching.

(2) The approved instructor:

(a) Must ensure the guest speaker meets these minimum
qualifications;

(b) Maintain documentation of the guest speaker's quali-
fications and background;

(c) Supervise and monitor the guest speaker's perfor-
mance; and

(d) Is responsible for ensuring the required content is
taught.

(3) DSHS does not approve guest speakers.

NEW SECTION

WAC 388-71-1081 What are the requirements for
the training partnership to conduct training? (1) The
training partnership must:

(a) Verify, document using the department's attestation
process, keep on file, and make available to the department
upon request, that all instructors meet the minimum instructor
qualifications in WAC 388-71-1055 and 388-71-1060 for the
course they plan to teach;

(b) Teach using a complete DSHS-developed or
approved curriculum;

(c) When requested by DSHS, notify DSHS in writing of
their intent to conduct training prior to providing training,
when changing training plans, including:

(i) Name and schedule of training(s) the partnership will
conduct;

(i1) Name of approved curriculum(s) the partnership will
use; and

(iii) Name of the instructor(s) for only the core basic
training.

(d) Ensure that DSHS competency tests are administered
when conducting nurse delegation core or specialized diabe-
tes training;

(e) Keep a copy of long-term care worker certificates on
file for six years and give the original certificate to the
trainee;

(f) Keep attendance records and testing records of long-
term care workers trained and tested on file for six years; and



Washington State Register, Issue 12-17

(g) Report training data to DSHS when requested by the
department.

(2) The department may conduct a random audit at any
time to review training and instructor qualifications.

NEW SECTION

WAC 388-71-1083 Must the department verify that
training entities and their community instructors meet
the minimum instructor qualifications? The department
through its contracting process must verify that the commu-
nity instructors meet the minimum qualifications as described
in WACs 388-71-1055 and 388-71-1060. The department
will conduct random audits of the training provided and of
the instructor qualifications.

Reviser's note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

PHYSICAL RESOURCES AND STANDARD PRAC-
TICES FOR TRAINING

NEW SECTION

WAC 388-71-1091 What physical resources are
required for classroom training and testing? (1) Class-
room facilities used for classroom training must be accessible
to trainees and provide adequate space for learning activities,
comfort, lighting, lack of disturbance, and tools for effective
teaching and learning, such as white boards and flip charts.
Appropriate supplies and equipment must be provided for
teaching and practice of caregiving skills in the class being
taught.

(2) Testing sites for nurse delegation core and special-
ized diabetes training must provide adequate space for test-
ing, comfort, lighting, lack of disturbance appropriate for the
written or skills test being conducted. Appropriate supplies
and equipment necessary for the particular test must be pro-
vided.

NEW SECTION

WAC 388-71-1096 What standard training practices
must be maintained for classroom training and testing?
The following training standards must be maintained for
classroom training and testing:

(1) Training must not exceed eight hours within one day;

(2) Training provided in short time segments must
include an entire unit, skill, or concept;

(3) Training must include regular breaks; and

(4) Long-term care workers attending classroom training
must not be expected to leave the class to attend job duties,
except in an emergency.

WSR 12-16-027

COMPETENCY TESTING FOR NURSE
DELEGATION CORE AND SPECIALIZED
DIABETES TRAINING

NEW SECTION

WAC 388-71-1106 What components must compe-
tency testing include? Competency testing must include the
following components:

(1) Skills demonstration of ability to perform and/or
implement specific caregiving approaches, and/or activities
as appropriate to the training;

(2) Written evaluation to show knowledge of the learn-
ing objectives included in the training; and

(3) A scoring guide for the tester with clearly stated scor-
ing criteria and minimum proficiency standards.

NEW SECTION

WAC 388-71-1111 What experience or training must
individuals have to be able to perform competency test-
ing? Individuals who p