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SENATE BI LL 5972

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Sessi on

By Senators Morton, Jacobsen, Swecker, Rockefel |l er, Poul sen,
Rasnussen, Hargrove and Shin

Read first time 02/09/2007. Referred to Commttee on Natural
Resources, Ocean & Recreation

AN ACT Relating to the surface mning reclamation act; anendi ng RCW
78.44.190, 78.44.210, and 78.44.250; adding new sections to chapter
78.44 RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 78.44 RCW
to read as foll ows:

(1) The departnment may issue a notice of correction to the
fol | ow ng: (a) Any permt holder, mner, or other person who
aut hori zes, directs, violates, or who directly benefits by contracting
wi th or enploying another to violate this chapter, the rul es adopted by
the departnent, a reclamation permt, or a reclamation plan; or (b) a
permt holder whose surface mne is out of conpliance with the
provi sions of this chapter, the rules adopted by the departnent, or the
permt holder's current or valid reclamation permt or reclamation
plan. The departnment's authority to issue or its issuance of a notice
of correction does not limt the departnment's authority to pursue
enforcenent actions, except as stated in other |aws.

(2) The notice of correction nust describe the itens that need
correction and must provide a reasonable tine for the recipient to nmake
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corrections. The notice of correction nmust identify when, where, and
to whom a request to extend the tinme to achieve conpliance my be
filed. The departnent may grant an extension when there is good cause
for the request. This notice of correction is not an enforcenent
action and is not subject to adm nistrative or judicial appeal.

Sec. 2. RCW78.44.190 and 1993 c 518 s 26 are each anmended to read
as foll ows:

4—Fhe—reclaratton—permt)) to the follow ng: (a) Any perm't

holder, mner, or other person who authorizes, directs, violates, or
who directly benefits by contracting with or enploying another to
violate this chapter, the rules adopted by the departnent, a
reclamation permt, or a reclamation plan; or (b) a permt hol der whose
surface mne is out of conpliance with the provisions of this chapter,
the rules adopted by the departnent, or the permt holder's current and
valid reclanmation permt or reclamation plan.

(2) The order shall describe the deficiencies and shall ((regui+e
I I . ¢ hold L defici . I I

¥) )
initially require the order recipient to correct all deficiencies by a
date that is no later than sixty days after the departnent's issuance
of the order. The departnent may extend the period to correct
deficiencies for delays clearly beyond the order recipient's control,
but only when the person is, in the opinion of the departnment, neking
every reasonable effort to conply. This order becones final and
effective after being upheld upon conpletion of all adm nistrative and
judicial review proceedings or following notice and a failure to tinely
request a hearing.
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NEW SECTION. Sec. 3. A new section is added to chapter 78.44 RCW
to read as foll ows:

(1) The departnment may issue an order to stop all surface mning to
any permt holder, mner, or other person who authorizes, directs, or
conducts such activities without a valid surface mne reclamation
permt. This order is effective upon issuance unless otherw se stated
in the order. Admnistrative appeal of the order to stop work does not
stay the stop work requirenent. The departnent shall notify the | ocal
jurisdiction of record when a stop work order has been issued for
operating without a valid reclamation permt.

(2) The departnment may issue an order to stop surface mning
occurring outside of any permt area to a permt holder that does not
have a legal right to occupy the affected area. This order is
ef fective upon issuance unless otherwise stated in the order. An
adm ni strative appeal of the order to stop work does not stay the stop
wor k requi renent.

(3) Were a permt holder is conducting surface mning activities
outside of its permt boundary, but within land that it has the right
to occupy, the departnent nay issue an order to stop surface m ning or
mning-related activities occurring outside of the authorized area
after the permt holder fails to conply with a notice of correction
The notice of correction nmust specify the corrections necessary as per
the violation and provide a reasonable tine to do so. This order is
effective upon issuance unless otherwise stated in the order. An
adm ni strative appeal of the order to stop work does not stay the stop
wor k requi renent.

(4) Stop work orders nmust be in witing, delivered by United States
certified mail with return receipt requested, facsimle, or by hand to
the permt holder of record. The order nust state the facts supporting
the violation, the law being violated, and the specific activities
bei ng stopped. Stop work orders nmust be signed by the state geol ogi st
or an assistant state geol ogist. The departnment shall proceed as
qui ckly as feasible to conplete any requested adjudi cative proceedi ngs
unl ess the parties stipulate to an appeal tineline or the departnent's

stop work order states that it is not effective until after the
adm ni strative review process. |f the recipient appeals the order, the
recipient may file a notion for stay wwth the presiding officer, which
w Il be reviewed under prelimnary injunction standards.
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NEW SECTION. Sec. 4. A new section is added to chapter 78.44 RCW
to read as foll ows:

(1) In addition to the departnent's other authority to cancel a
reclamation permt, a permt holder may seek cancellation of its
reclamation permt in favor of a l|ocal developnent or construction
permt. A permt holder may request cancellation of its reclamation
permt and rel ease of its performance security when:

(a) The permt holder has received an approved devel opnent or
construction permt covering all of the existing permt area from a
| ocal jurisdiction;

(b) The local jurisdiction and the | andowner agree with the permt
hol der's request to cancel the reclamation permt and to rel ease the
per formance security; and

(c) The local jurisdiction provides assurance in witing that the
construction or devel opnent permt is being actively inplenented by the
permt hol der.

(2) The departnent is not responsible for overseeing a site's
devel opnent or reclamation when a reclamation permt is cancelled under
this section.

Sec. 5. RCW78.44.210 and 1993 c 518 s 28 are each anmended to read
as foll ows:

( { Upon—the—fature—ol—a—mner—or—perm-t—holder—to—conplby—wth—a
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erder—to—suspend—surface—mn-ng—)) The departnent, through the state

geologist or assistant state geologist, nay suspend a reclanation
permt whenever a permt holder or surface mne is out of conpliance
with a final departnent order. The suspension order nust be served on
the permt holder by certified mail with return receipt requested or by
personal service. The order nust specify the final order alleged to be
violated, the facts upon which the conclusion of violation is based,
and the conclusions of |aw This order becones final and effective
after being upheld upon conpletion of all admnistrative review
proceedings or following notice and a failure to tinely request a
hearing. No surface mning or reclanation may occur while a permt is
suspended unl ess under the express witten authority of the departnent.

Sec. 6. RCW78.44.250 and 1993 c 518 s 32 are each anmended to read
as foll ows:

board-) )
(1) Wien a permt holder, mner, or other person who authorizes,

directs, violates, or who directly benefits by contracting with or
enpl oying another fails to conply with an order of the departnent or
any final order of the departnent, they are subject to a civil penalty.
The departnment's issuance of any civil penalty nust be in accordance
with chapter 43.05 RCW
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(2) The departnment, through the state geologi st or assistant state
geol ogist, may issue a civil penalty order to any permt holder, m ner,
or other person who authorizes, directs, violates, or who directly
benefits by contracting with or enploying another to violate any order
of the departnent.

(3) The civil penalty order nust be served on the person who
aut horizes, directs, conducts, violates, or who directly benefits by
contracting with or enploying another, thereby incurring the civil
penalty, by certified mail with return receipt requested or by personal
service. The order nust specify each provision alleged to be violated,
the facts upon which the alleged violation is based, and the
conclusions of |aw

(4) The departnent shall determ ne the anpbunt of each civil penalty
in consideration of the alleged violation's circunstances and the
departnent's rules. A civil penalty for any violation may include a
specific violation's base penalty as adjusted by a nmultiplication
factor. Base penalties for categories of violations and nultiplication
factors nust be set by the departnent in rule. When establi shing
multiplication factors, the departnent shall consider factors specific
to the incident, the severity of the incident, the alleged violator's
conpliance history, and the cooperation of the alleged violator. No
nore than a ten thousand dollar civil penalty may be inposed per
vi ol ati on.

(5) Each day that a permt holder, mner, or other person who
aut horizes, directs, conducts, violates, or who directly benefits by
contracting with or enploying another, perforns surface mning wthout
a valid surface mne reclamation permt or violates a final order of
the departnent nmay be treated as a separate violation, with a maxi nmum
fine of ten thousand dollars per day for each separate violation.

(6) The departnent's civil penalty order becones final and
effective after being upheld upon conpletion of all adm nistrative and
judicial review proceedings or following notice and a failure to tinely
request a hearing. Paynent of any civil penalty is due within thirty
cal endar days of the order becomng final.

(7) Al fines, interest, penalties, and other danmage recovery costs
frommnes regul ated by the departnent shall be credited to the surface
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