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SUBSTI TUTE HOUSE BI LL 1944

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By House Commttee on Comerce & Labor (originally sponsored by
Represent ati ves Hudgi ns, Canpbell, Kenney, Conway, Wod, Upthegrove,
Fl anni gan, MCoy, Cooper, Berkey, Sinpson, Hunt, Ronero, Veloria,
Dunshee, Cody and Edwar ds)

READ FI RST TI ME 03/ 05/ 03.

AN ACT Relating to notice of mass |ayoffs, relocations, and
termnations; adding a new section to chapter 50.04 RCW adding a new
chapter to Title 49 RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Covered establishnment” neans any industrial or conmercial
facility or part thereof that enploys, or has enployed within the
precedi ng twel ve nonths, seventy-five or nore persons.

(2) "Department” neans the department of |abor and industries.

(3) "Enpl oyee" neans a person who, under the usual common | aw rul es
applicable in determ ning the enpl oyer-enpl oyee rel ationship, has had
the status of an enployee for at |east six nonths of the twelve nonths
precedi ng the date on which notice is required.

(4) "Enployer"” neans any enployer who directly or indirectly owns
and operates a covered establishnent. A parent corporation is an
enpl oyer as to any covered establishnment directly owned and operated by
its corporate subsidiary.
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(5) "Layoff" means a separation from enploynent for |ack of funds
or lack of work.

(6) "Mass layoff" nmeans a layoff during any thirty-day period of
fifty or nore enployees at either a covered establishnment or at one or
nmore parts of a covered establishnent.

(7) "Relocation" neans the renoval of all or substantially all of
the industrial or commercial operations in a covered establishnent to
a different |l ocation one hundred mles or nore away.

(8) "Term nation" neans the cessation or substantial cessation of
i ndustrial or commercial operations in a covered establishnent.

NEWSECTION. Sec. 2. (1) An enployer may not order a mass |ayoff,
rel ocation, or termnation at a covered establishnment unless, sixty
days before the order takes effect, the enployer gives witten notice
of the order to the follow ng:

(a) The enployees of the covered establishnent affected by the
order;

(b) The enploynent security departnment, the Ilocal workforce
devel opment council, and the chief elected official of each city and
county governnment within which the termnation, relocation, or mass
| ayoff occurs; and

(c) The legislature through the offices of the chief clerk of the
house of representatives and the secretary of the senate.

(2) An enployer required to give notice of any mass |ayoff,
rel ocation, or termnation under this chapter shall include in its
notice the elenents specified by the departnment in rule. In order to
ensure that appropriate public services are nade avail able to enpl oyers
and affected enployees, the elenents of the notice nust include the
nunber of affected positions, the nunber of affected positions being
rel ocated or outsourced to a different |ocation one hundred mles or
nore away, and the job titles and wages of the affected positions.

NEW SECTION. Sec. 3. (1) An enployer is not required to conply
with the notice requirenent contained in section 2(1) of this act if
t he departnent determnes that all of the follow ng conditions exist:

(a) As of the tinme that notice would have been required, the
enpl oyer was actively seeking capital or business;
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(b) The capital or business sought, if obtained, would have enabl ed
the enpl oyer to avoid or postpone the relocation or term nation; and

(c) The enpl oyer reasonably and in good faith believed that giving
the notice required by section 2(1) of this act would have precluded
t he enpl oyer from obtaining the needed capital or business.

(2) The departnent may not determ ne that the enpl oyer was actively
seeki ng capital or business under subsection (1) of this section unless
t he enpl oyer provides the departnent with both of the follow ng:

(a) A witten record consisting of all docunents relevant to the
determ nation of whether the enployer was actively seeking capital or
busi ness, as specified by the departnent; and

(b) An affidavit verifying the contents of the docunents contained
in the record.

(3) The affidavit provided to the departnent pursuant to subsection
(2)(b) of this section shall contain a declaration signed under penalty
of perjury stating that the affidavit and the contents of the docunents
contained in the record submtted pursuant to subsection (2)(a) of this
section are true and correct.

(4) An enployer is not required to conply wth the notice
requi renent contained in section 2(1) of this act if a mass |ayoff,
relocation, or termnation is necessitated by a physical calamty or
act of war.

(5 An enployer is not required to conply wth the notice
requi renent contained in section 2(1) of this act if a mass |ayoff,
relocation, or termnation is the result of the conpletion of a
construction project, and the affected enployees were hired with the
understandi ng that their enploynent was |imted to the duration of the
construction project.

NEW SECTION. Sec. 4. (1) An enployer who fails to give notice as
requi red by section 2(1)(a) of this act before ordering a nass |ayoff,
rel ocation, or termnation is liable to each enployee entitled to
notice who lost his or her enploynment for:

(a) The val ue of wages at the average regular rate of conpensation
received by the enployee during the last three years of his or her
enpl oynent, or the enployee's final rate of conpensation, whichever is
hi gher; and
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(b) The val ue of any benefits to which the enpl oyee woul d have been
entitled had his or her enploynent not been |ost, including, but not
limted to: (i) The value of any pension, profit sharing, stock bonus,
stock purchase, and stock option plans; and (ii) the cost of any
medi cal expenses incurred by the enpl oyee that woul d have been covered
under an enpl oyee benefit plan.

(2) Liability under this section is calculated for the period of
the enployer's violation, up to a maxi num of sixty days, or one-half
the nunber of days that the enployee was enployed by the enployer
whi chever period is smaller.

(3) The amount of an enployer's liability under subsection (1) of
this section is reduced by the foll ow ng:

(a) Any wages, except vacation noneys accrued prior to the period
of the enployer's violation, paid by the enployer to the enployee
during the period of the enployer's violation;

(b) Any voluntary and unconditional paynents made by the enpl oyer
to the enpl oyee that were not required to satisfy any | egal obligation;
and

(c) Any paynents by the enployer to a third party or trustee, such
as premuns for health benefits or paynents to a defined contribution
pensi on plan, on behalf of and attributable to the enployee for the
period of the violation.

NEW SECTION. Sec. 5. (1) An enployer who fails to give notice as
requi red by section 2(1)(b) of this act is subject to a civil penalty
of not nore than ten dollars per enployee entitled to notice for each
day of the enployer's violation. The enployer is not subject to a
civil penalty under this section, however, if the enployer pays to al
appl i cabl e enpl oyees the anounts for which the enployer is |iable under
section 4 of this act within three weeks from the date the enployer
orders the mass layoff, relocation, or termnation.

(2) Any civil penalties collected under this section shall be paid
into the unenpl oynent trust fund.

NEW SECTION. Sec. 6. (1) The departnent shall admnister and
investigate violations of this chapter. In any investigation or
proceedi ng under this chapter, the director of the departnment has, in
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addition to all other powers granted by law, the authority to exam ne
t he books and records of an enpl oyer.

(2) The departnent shall adopt rules necessary to carry out this
act . The rules specifying the content of the notice required under
section 2 of this act shall be consistent with the rul es specifying the
content of the notice required under the federal worker adjustnent and
retraining act, 29 U . S.C. 2101 et seq.

NEW SECTION. Sec. 7. (1) A person, including a |ocal governnent
or an enpl oyee representative, seeking to establish liability agai nst
an enployer may bring a civil action on behalf of the person, other
persons simlarly situated, or both, in any court of conpetent
jurisdiction.

(2) If the court determ nes that an enpl oyer conducted a reasonabl e
i nvestigation in good faith, and had reasonabl e grounds to believe that
its conduct was not a violation of this act, the court may reduce the
anount of any penalty inposed agai nst the enployer under this act.

(3) The court may award reasonabl e attorneys' fees as part of costs
to any plaintiff who prevails in a civil action brought under this act.

NEW SECTION. Sec. 8. A new section is added to chapter 50.04 RCW
to read as foll ows:

Paynents to a person under section 4 of this act my not be
construed as wages or used to deny or reduce benefits under this title.

NEW SECTION. Sec. 9. Sections 1 through 7 of this act constitute
a new chapter in Title 49 RCW

NEW SECTION. Sec. 10. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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