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HOUSE BI LL 1927

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on
By Representatives O enents, Appelw ck, O Brien, Costa and Conway

Read first tinme 02/ 14/ 97. Referred to Commttee on Law & Justi ce.

AN ACT Relating to civil legal services; adding a new chapter to
Title 2 RCW adding new sections to chapter 43.131 RCW creating new
sections; repealing 43.08.260; prescribing penalties; providing an
effective date; and declaring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. INTENT. It is the intent of the |egislature
to pronote equal access to justice for the people of the state of
Washi ngt on. The legislature finds that progress toward this goa
requires continued state funding for civil |egal representation of | ow
i ncone persons and devel opnent of an account abl e, nonparti san framewor k
wi thin which that representation will be provided as authorized by the
| egi slature. By establishing the office of civil |egal services, the
| egi sl ature i ntends, subject to avail able funds, to provide civil |egal
representation to |l owincome state residents and to provi de oversi ght
of and information about state-funded activities of |egal services

provi ders.
The legislature intends the office of civil legal services to
oversee the provision of civil |egal assistance within a framework that

ensures accountability and responsible, quality, client-oriented | egal
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advocacy. Wthin this framework, the |egislature recognizes the
excl usive authority of the judicial branch to regul ate and oversee the
practice of law, including the provision of civil |egal services to
i ndi gent residents of Washi ngton under this chapter.

NEW SECTI ON. Sec. 2. DEFI NI TI1 ONS. The definitions in this
section apply throughout this chapter unless the context clearly
requires otherw se.

(1) "Board" neans the civil legal services oversight advisory
boar d.

(2) "Director”™ means the director of the office of civil |ega
servi ces.

(3) "Lobby" and "Il obbying" each nean attenpting to influence the
passage or defeat of any legislation by the | egislature of the state of
Washi ngton, or the adoption or rejection of a rule, standard, rate, or
other legislative enactnent of a state agency under the state
Adm ni strative Procedure Act, chapter 34.05 RCW Neither "l obby" nor
"l obbyi ng" includes an association’s or other organization s act of
communi cating with the nenbers of that association or organization.

(4) "Ofice" neans the office of civil |egal services.

(5 "Political activity" nmeans an activity directed toward the
success or failure of a political party, candidate for a partisan
political office, or a partisan political group.

(6) "Political purpose" neans a purpose concerned with the support
or opposition to a candidate for a partisan or nonpartisan office or
concerned with the support or opposition to a ballot proposition or
issue, and includes but is not Ilimted to such activities as
advertising for or against any candidate or ballot neasure or the
solicitation of financial support.

(7) "State funding" nmeans anounts appropriated by the | egislature
to the office for purposes of civil indigent |egal representation and
nmoneys in the indigent civil |egal services revolving fund.

NEW SECTI ON. Sec. 3. OFFICE OF CIVIL LEGAL SERVI CES ESTABLI SHED.
(1) An office of civil legal services is established as an i ndependent
agency of the judicial branch.

(2) The office shall not provide direct representation of clients.
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NEW SECTION. Sec. 4. MEMBERSH P OF THE OVERSI GHT BQARD- - DUTI ES.
(1) A civil legal services oversight advisory board is established,
consisting of the follow ng nmenbers:

(a) Three persons appointed by the suprene court, one of whom
should be the chair of the access to justice board established by
Suprene Court Order No. 25700-B, dated May 10, 1994,

(b) Two senators, one from each of the two |argest caucuses,
appoi nted by the president of the senate;

(c) Two nenbers of the house of representatives, one fromeach of
the two | argest caucuses, appointed by the speaker of the house of
representatives;

(d) Three persons appoi nted by the governor, at |east one of whom
is an eligible I owincone civil |egal services consuner; and

(e) One person appoi nted by the WAshington state bar associ ation.

(2) Menbers of the board serve for three-year terns, and may be
r eappoi nt ed. Menbers receive no conpensation for their services as
menbers of the board, but may be reinbursed for travel and other
expenses in accordance with rules adopted by the office of financial
managenent .

(3) Menbers of the board nmay not be board nenbers or enpl oyees of
| egal services providers receiving state funding under this chapter

(4) The duties of the board are to:

(a) Appoint a director of the office of civil |egal services
nmeeting the qualifications of section 5 of this act;

(b) Determne the salary of the director; and

(c) Advise the director on activities of the office and provision
of civil indigent representation, in accordance with section 10 of this
act .

(5 A mjority vote of the board is required to appoint the
director and a two-thirds vote of the board is required to renove the
director. Decisions of the board require the affirmative vote of at
| east two legislators, one fromeach political party.

NEW SECTI ON.  Sec. 5. DI RECTOR- - QUALI FI CATIONS. Qualifications
for the director include adm ssion to practice lawin this state for at
| east five years, experience in the representation of | owinconme people
in civil matters, which experience may be in the form of vol unteer
representation, know edge of and denonstrated commtnent to pronoting
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civil equal justice efforts, and proven nanagerial or supervisory
experience. The director serves at the pleasure of the board.

NEW SECTION. Sec. 6. DIRECTOR--DUTIES. The director shall:

(1) Contract with one or nore qualified |egal services providers to
provide civil indigent |egal representation under this chapter;

(2) Devel op a systemto evaluate the use of state funding for civi
| egal services to ensure effective and efficient use in accordance with
pr of essi onal standards established by the suprene court, the Anmerican
bar associ ation, the Washi ngton state bar associ ation, and the access
to justice board established by Suprene Court Order No. 25700-B, dated
May 10, 1994. In developing the system the director shall, to the
extent practicable, focus on outcone-based, objective, and neasurable
factors, <consistent wth the <considerations set forth in RCW
43. 88. 090(3);

(3) Monitor the use of state funding for conpliance with this
chapter and ot her applicable conditions, and periodically evaluate the
ef fectiveness of the use of those funds in pronoting access to the
civil justice systemfor |owincone residents of Washi ngton;

(4) Receive, investigate, and respond to conplaints regarding
all egations of inproper activities of |legal services providers
receiving state funding. If, in the course of performng this
function, the director beconmes aware of facts that reasonably give rise
to the suspicion that state or federal |aws or rules of professional
conduct have been violated by a provider receiving state funding, the
director shall report the facts to the appropriate authorities. The
director shall defer when appropriate to the authority of the
Washi ngton state bar association to investigate allegations of
pr of essi onal m sconduct on the part of attorneys |icensed to practice
in the state of Washi ngton;

(5) Inpose sanctions under the procedures authorized by this
chapter;

(6) Coordinate with the access to justice board to define uniform
standards for determ ning and verifying indigency;

(7) Report biennially to the suprenme court and the appropriate
commttees of the legislature on the status of civil access to the
justice system and nmake recommendations regarding efforts that should
be undertaken to pronote neani ngful access to the civil justice system
for I owincone residents of Washi ngton state. The reports nust include
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appropriate detailed explanations of any sanctions that have been
i nposed or are pending;

(8) Cooperate with the access to justice board, the private sector,
and state and |ocal bar associations to develop initiatives that
enhance the coordi nated delivery of civil |legal services to | owincone
residents and foster greater public awareness and understandi ng of the
need to ensure equal access to the civil justice system for all
resi dents of Washi ngton;

(9) Submt a biennial budget request to the state |egislature.

NEW _SECTI ON. Sec. 7. CONTRACTS, QUALIFIED LEGAL SERVICES
PROVI DERS--LIM TS ON USE OF FUNDI NG (1) Subject to available
appropriations, state funding of the office nust be used to support the
adm nistration of the office and to contract with one or nore qualified
| egal services providers to deliver civil legal services to eligible
| ow-i nconme clients.

(2) To be a "qualified legal services provider" eligible for
contracts with the office under this chapter, the contract applicant
nmust :

(a) Be a nonprofit corporation with a board of directors. The
menbership of its board of directors nmust neet the following criteria:

(1) Not nore than fifty-one percent of its nenbers are affiliated
with the sane political party. A board nenber is "affiliated" with a
political party if, at the tinme of the person’s appointnment to the
board of directors, the personis a national, state, or local commttee
menber, delegate to a county, state, or national political convention
precinct conmttee officer, or holds another elected or appointed
position within a political party or party organization;

(1i) At least fifty percent are | awers licensed to practicelawin
this state;

(tit) Not less than twenty-five percent are eligible clients
appoi nted by organi zations that serve or represent |owinconme peopl e;

(iv) Except as permtted by this subsection (2)(a), appointnments to
the applicant’s board of directors nust be nmade w thout regard to
political philosophy or ideology but solely on the basis of an
i ndividual’s interest and denonstrated conm tnment to ensuring access to
the justice systemfor all residents of Washi ngton;
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(b) Adopt a biennial plan to provide civil |egal services to | ow
incone clients consistent with client needs as identified through a
periodi c community-based priority needs assessnent process;

(c) Have an accounting and ti nekeepi ng systemthat neets generally
accepted accounting practices and all federal office of nanagenent and
budget and state auditor requirenents for nonprofit organizations, and
that allows for the contenporaneous segregation of costs and
expendi tures by funding source;

(d) Adopt a biennial plan to provide effective, reasonably
equi val ent access to legal services for lowincone clients in all
thirty-nine counties;

(e) Contract with an i ndependent auditing firmfor the preparation
of an annual fiscal audit, and file the audit report with the director
Wi thin one hundred twenty days of the close of the provider’'s fiscal
year, but nothing in this subsection (e) limts the authority of the
state auditor to carry out statutorily prescribed powers and duti es;

(f) Adhere to the highest quality of service and professional
st andar ds;

(g) Adopt a biennial plan to ensure regular comunity-based advice
and input into the activities of local or regional |egal services
of fices;

(h) Adopt a biennial plan to encourage the tinmely and effective
consideration of alternative approaches to the resolution of client
| egal disputes, including, but not limted to, nediation, arbitration,
and facilitated negotiation;

(1) Adopt and enforce policies that prohibit the use of its
resources, regardless of source (i) for political activities or
political purposes, except as permtted by section 7 (2)(a)(i) and
(3)(c) of this act; (ii) to represent or pronote the activities or
efforts of a political party; or (iii) to represent or to act as an
organi zer for a labor union, or for a conmmunication or a neeting to
advocate that anyone organize or join a | abor union. For purposes of
this subsection (2)(i)(iii), "conmunication" does not include advice or
representation given an individual client during the course of |egal
consul tation or representation;

(j) Adopt and enforce policies to prevent and sanction viol ations
of this chapter;

(k) Enter into a protocol to coordinate the delivery of civil |egal
services to |l owincone persons referred by the office of the famly and
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chil dren’ s onbudsnman and ot her public agencies that represent or assi st
persons receiving state famly and children’s services; and

(1) Adopt a biennial plan for client involvenent in the provision
of direct, extended |egal representation supported by state funding,
i ncluding but not limted to copaynents, sliding fee scal es, suggested
voluntary contributions, or other appropriate revenue-generating
mechani snms, to be effective no later than July 1, 1999. 1In addition to
revenue-generati ng nmechani sns, the plan may i nclude client invol venent
in the formof comunity-based volunteer services. Al receipts from
client paynents under this subsection nust be deposited in the indigent
civil legal services revolving account.

(3) State funding may not be used, directly or indirectly, to
support in whole or in part:

(a) The representation of any client in a crimnal proceeding;

(b) Preparation, production, or dissemnation of information the
pur pose of which is to encourage the public at |arge, or any definable
segnent of it, to contact legislators or their staff in support of or
in opposition to pending or proposed |legislation; or contribute to or
participate in a denonstration, march, rally, |obbying canpaign, or
letter witing or tel ephone canpai gn for the purpose of influencingthe
course of pending or proposed |egislation; or

(c) Lobbying. However, state funding may be used:

(i) To support |obbying activities designed to provide | egislative
or executive officials, commttees, or staff nenbers with information
about the activities of a qualified |egal services provider or civil
access to justice needs of residents of Washi ngton;

(1i) To appear and testify at public hearings in response to a
witten request by a state |egislator.

The provider shall sinultaneously file with the office copies of any
filings it makes with the public disclosure conmm ssion.

(4) Contracts entered into by the office under the authority of
this section nust require that attorneys’ fees awarded in cases
supported by state funding be deposited into the indigent civil |egal
services revol ving account. Attorneys’ fees awards in cases supported
in part by state funding and in part by fundi ng fromother sources nust
be apportioned on a pro rata basis, with the portion attributable to
representation provided with state funding deposited in the indigent
civil legal services revolving account.
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NEW SECTI ON. Sec. 8. The indigent civil |egal services revol ving
account is created in the custody of the state treasurer. All receipts
generated under sections 7 and 11 of this act nust be deposited into
t he account. Expenditures from the account may be used only for
purposes of this chapter. Only the director of the office of civi
| egal services or the director’s designee may authorize expenditures
fromthe account. The account is subject to the allotnment procedures
under chapter 43.88 RCW but an appropriation is not required for
expendi t ur es.

NEW SECTI ON.  Sec. 9. NONPARTI SAN STATUS. Except as provided in
section 7 (2)(a)(i) and (3)(c) of this act, the office, qualified | egal
services providers receiving state funding, and board nenbers and
enpl oyees of the providers shall not:

(1) Identify the office or provider with a partisan or nonpartisan
political activity, with a political purpose, or with the canpaign of
a candidate for elective public or party office;

(2) Use a partisan or ideological political test or qualification
i n maki ng a deci sion, taking action, or performng a function connected
with providing civil legal services funded in whole or in part with
fundi ng provided by the office.

NEW SECTI ON. Sec. 10. NONI NTERFERENCE W TH PROFESSI ONAL
RESPONSI BI LI Tl ES. (1) The director nust ensure that no person
associated wwth the office or the board interferes with the discharge
of professional responsibilities to clients by an attorney providing
| egal services with state funding.

(2) Nothing in this chapter abrogates or limts the professiona
responsibilities of attorneys providing |egal services to |owincone
clients with funding provided by the office under this chapter.

(3) For purposes of this section, "professional responsibilities”
are duties and responsibilities established by the rules of
prof essi onal conduct and other nondiscretionary duties applicable
generally to nenbers of the legal profession, including the duty to
preserve inviolate and prevent the disclosure of client information
protected by the United States Constitution, the Washi ngton
Constitution, the attorney-client privilege, or any applicabl e att orney
rul e of professional conduct.
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NEW SECTI ON. Sec. 11. OVERSI GHT- - SANCTI ONS. (1) The director
must ensure that |egal services providers receiving state funding
conply with the requirenents of this chapter and any other applicable
requirenents. If the director determnes that a provider receiving
state funding, or a board nenber or enployee of such a provider, has
used the state funding or caused the provider to use the state funding
in violation of this chapter, or has otherwise failed to comply with
this chapter, the director may inpose one or nore of the follow ng
sancti ons:

(a) Issue a reprimand describing the facts giving rise to the
director’s determ nation that a violation of this chapter has occurred.
The director shall forward copies of all reprimands issued under
authority of this section to the board;

(b) Wthhold from the provider’s next contractual paynent the
anount, if any, found to have been inproperly expended on activities
prohi bited under this chapter;

(c) Levy a fine of up to two thousand five hundred dol | ars agai nst
the provider for each violation found by the director, which anounts
nmust be deducted fromthe provider’s next contractual paynent; or

(d) Conmmence proceedings to termnate state funding of the
provi der.

In determning the appropriate sanction, the director shal
consi der, anong other things, the nature of the violation, the client
interest intended to be served by the conduct constituting a violation,
the potential consequences resulting fromthe violation, the manner in
whi ch the provi der responded to any prior notices of nonconpliance, and
whet her the violation was an isolated or negligent oversight on the
part of the provider’s governing board or adm nistration, or was the
result of willful or repeated acts, including a denonstrated history of
failure to conply with this chapter or other applicable | aw

(2) Sanctions inposed under subsection (1)(c) of this section are
aut hori zed only when there has been a substantial failure on the part
of a legal services provider to conply with a provision of |law or a
condition of a contract under which state funding is nade avail able to
t he provider.

(3) Sanctions inposed under subsection (1)(d) of this section are
authorized only where there has been either a substantial ongoing
failure by a legal services provider to provide effective | egal
assi stance as neasured by general |l y accept ed professional standards, or
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a pattern of willful disregard of the requirenents of this chapter. In
t he absence of unusual circunstances, state funding of a |l egal services
provi der shall not be termnated for this cause unless the director
provides the provider with notice of the failure(s) and a reasonabl e
period of time for the provider to take effective corrective action.

(4) No sanction inposed under authority of this section is
effective until the director:

(a) Issues a notice to the provider’'s director and board chair
advising (i) of the director’s intent to inpose one or nore specified
sanctions, (ii) of the reasons for the proposed sanction, (iii) of the
right of the provider to obtain review of the proposed sanction by
requesting a hearing before the proposed sanction’s taking effect, and
(1v) that the sanction will becone effective if the provider does not
request revieww thin thirty days of receipt of the notice of intent to
I npose sanctions; and

(b) Provides a copy of the notice to the board.

(5) Hearings nust be on the record and conpleted within sixty days
of the provider’s request for review of the proposed action. The board
shal | request assignment of an adm nistrative |aw judge in accordance
wi th chapter 34.12 RCWto conduct the hearing. A witten decision nust
be issued within thirty days of the hearing. Reviewof the decisionis
avai |l abl e under chapter 34.05 RCW The review ng court may grant
relief only if the decisionis arbitrary and capricious or in violation
of | aw.

(6) Sanctions authorized under this chapter are not exclusive.
Nothing in this chapter imts the ability of the director, the state
auditor, the state bar association, or other interested persons to
pursue civil or crimnal renmedi es ot herwi se aut hori zed under applicabl e
| aws.

NEWSECTI ON. Sec. 12. Al enployees of the office are exenpt from
state civil service under chapter 41.06 RCW

NEW SECTION.  Sec. 13. On January 1, 1998:
(1) Al powers, duties, and functions of the departnent of

community, trade, and econoni c devel opnent pertaining to civil indigent
| egal representation are transferred to the office of civil |ega
servi ces.

HB 1927 p. 10
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(2)(a) Al reports, docunents, surveys, books, records, files,
papers, or witten material in the possession of the departnent of
community, trade, and econom c devel opnent pertaining to the powers,
functions, and duties transferred nust be delivered to the custody of
the office of civil |egal services. Al'l cabinets, furniture, office
equi pnrent, notor vehicles, and other tangible property enpl oyed by the
departnment of community, trade, and econonm c devel opnent in carrying
out the powers, functions, and duties transferred nust be nade

available to the office of civil legal services. Al funds, credits,
or other assets held in connection with the powers, functions, and
duties transferred nust be assigned to the office of civil |[egal
servi ces.

(b) Any appropriations made to the departnment of community, trade,
and econom ¢ devel opnent for carrying out the powers, functions, and
duties transferred nust, on the effective date of this act, be
transferred and credited to the office of civil |egal services.

(c) \Whenever any question arises as to the transfer of any
personnel , noneys, books, docunents, records, papers, files, equi pnent,
or other tangi ble property used or held in the exercise of the powers
and the performance of the duties and functions transferred, the
director of financial managenent shall make a determ nation as to the
proper allocation and certify that determ nation to the state agencies
concer ned.

(3) Al enployees of the departnment of community, trade, and
econom ¢ devel opnent engaged in perform ng the powers, functions, and
duties transferred are transferred to the jurisdiction of the office of
civil legal services. Al enployees classified under chapter 41.06
RCW the state civil service law, are assigned to the office of civil
| egal services to performtheir usual duties upon the sane terns as
formerly, without any | oss of rights, subject to any action that may be
appropriate thereafter in accordance with the | aws and rul es governi ng
state civil service.

(4) Al rules, contracts, and all pending business before the
departnent of community, trade, and econom c devel opnent pertaining to
t he powers, functions, and duties transferred are conti nued and nust be
acted upon by the office of civil l|egal services. Al'l existing
contracts and obligations remain in full force and nust be perfornmed by
the office of civil |egal services.
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(5) The transfer of powers, duties, functions, and personnel of the
departnent of community, trade, and econom c devel opnent does not
affect the validity of any act perfornmed before the effective date of
this act.

(6) If apportionnments of budgeted noneys are required because of
the transfers directed by this section, the director of financial
managenent shall certify the apportionnents to the agencies affected,
the state auditor, and the state treasurer. Each of these shall nake
the appropriate transfer and adjustnments in funds and appropriation
accounts and equi pnent records in accordance with the certification.

(7) Nothing in this section may be construed to alter an existing
col l ective bargaining unit or the provisions of an existing collective
bargai ning agreenent until the agreenent has expired or until the
bar gai ni ng unit has been nodified by action of the personnel board as
provi ded by | aw

NEW SECTION. Sec. 14. A new section is added to chapter 43.131
RCWto read as foll ows:

The office of civil legal services and its powers and duties are
termnated on June 30, 2001, as provided in section 15 of this act.

NEW SECTION. Sec. 15. A new section is added to chapter 43.131
RCWto read as foll ows:

The follow ng acts or parts of acts, as now existing or hereafter
anended, are each repeal ed, effective June 30, 2002:

(1) RCW2.---.--- and 1997 ¢ --- s 1 (section 1 of this act);
(2) RCW2.---.--- and 1997 ¢ --- s 2 (section 2 of this act);
(3) RCW2.---.--- and 1997 ¢ --- s 3 (section 3 of this act);
(4) RCW2.---.--- and 1997 ¢ --- s 4 (section 4 of this act);
(5 RCW2.---.--- and 1997 ¢ --- s 5 (section 5 of this act);
(6) RCW2.---.--- and 1997 c --- s 6 (section 6 of this act);
(7) RCW2.---.--- and 1997 ¢ --- s 7 (section 7 of this act);
(8 RCW2.---.--- and 1997 c --- s 8 (section 8 of this act);
(9) RCW2.---.--- and 1997 ¢ --- s 9 (section 9 of this act);
(10) RCW2.---.--- and 1997 ¢ --- s 10 (section 10 of this act);
(11) RCW2.---.--- and 1997 ¢ --- s 11 (section 11 of this act);
and
(12) RCW2.---.--- and 1997 ¢ --- s 12 (section 12 of this act).
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NEW SECTI ON. Sec. 16. Sections 1 through 12 of this act
constitute a new chapter in Title 2 RCW

NEW SECTION.  Sec. 17. Section captions used in this act are not
part of the | aw

NEW SECTI O\ Sec. 18. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 19. Effective January 1, 1998, RCW 43. 08. 260
and 1995 ¢ 399 s 62 & 1992 c 54 s 4 are each repeal ed.

NEW SECTI ON. Sec. 20. This act is necessary for the imedi ate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
July 1, 1997.

~-- END ---
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