RCW 70A.245.020 Postconsumer recycled content. (1) (a) Beginning
January 1, 2023, producers that offer for sale, sell, or distribute in
or into Washington:

(1) Beverages other than wine in 187 milliliter plastic beverage
containers and dairy milk in plastic beverage containers must meet
minimum postconsumer recycled content requirements established under
subsection (4) of this section; and

(ii) Plastic trash bags must meet minimum postconsumer recycled
content requirements established under subsection (6) of this section.

(b) Beginning January 1, 2025, producers that offer for sale,
sell, or distribute in or into Washington household cleaning and
personal care products in plastic household cleaning and personal care
product containers must meet minimum postconsumer recycled content as
required under subsection (5) of this section.

(c) Beginning January 1, 2028, producers that offer for sale,
sell, or distribute in or into Washington wine in 187 milliliter
plastic beverage containers or dairy milk in plastic beverage
containers must meet minimum postconsumer recycled content as required
under subsection (4) of this section.

(2) (a) On or before April 1, 2022, and annually thereafter, a
producer that offers for sale, sells, or distributes in or into
Washington covered products must register with the department
individually or through a third-party representative registering on
behalf of a group of producers.

(b) The registration information submitted to the department
under this section must include a list of the producers of covered
products and the brand names of the covered products represented in
the registration submittal. Beginning April 1, 2024, for plastic trash
bags and plastic beverage containers other than wine in 187 milliliter
plastic beverage containers and dairy milk in plastic beverage
containers, April 1, 2026, for plastic household and personal care
product containers, and April 1, 2029, for wine in 187 milliliter
plastic beverage containers and dairy milk, a producer may submit
registration information at the same time as the information submitted
through the annual reporting required under RCW 70A.245.030.

(3) (a) By January 31, 2022, and every January 31lst thereafter,
the department must:

(1) Prepare an annual workload analysis for public comment that
identifies the annual costs it expects to incur to implement,
administer, and enforce this section and RCW 70A.245.030 through
70A.245.060 and 70A.245.090 (1), (2), and (4), including rule making,
in the next fiscal year for each category of covered products;

(ii) Determine a total annual fee payment by producers or their
third-party representatives for each category of covered products that
is adequate to cover, but not exceed, the workload identified in
(a) (1) of this subsection;

(iii) Until rules are adopted under (a) (iv) of this subsection,
issue a general order to all entities falling within the definition of
producer. The department must equitably determine fee amounts for an
individual producer or third-party representatives within each
category of covered product;

(iv) By 2024, adopt rules to equitably determine annual fee
payments by producers or their third-party representatives within each
category of covered product. Once such rules are adopted, the general
order issued under (a) (iii) of this subsection is no longer effective;
and
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(v) Send notice to producers or their third-party representatives
of fee amounts due consistent with either the general order issued
under (a) (1iii) of this subsection or rules adopted under (a) (iv) of
this subsection.

(b) The department must:

(1) Apply any remaining annual payment funds from the current
year to the annual payment for the coming year, if the collected
annual payment exceeds the department's costs for a given year; and

(ii) Increase annual payments for the coming year to cover the
department's costs, if the collected annual payment was less than the
department's costs for a given year.

(c) By April 1, 2022, and every April 1lst thereafter, producers
or their third-party representative must submit a fee payment as
determined by the department under (a) of this subsection.

(4) A producer of a beverage in a plastic beverage container must
meet the following annual minimum postconsumer recycled content
percentage on average for the total quantity of plastic beverage
containers, by weight, that are sold, offered for sale, or distributed
in or into Washington by the producer effective:

(a) For beverages except wine in 187 milliliter plastic beverage
containers and dairy milk:

(i) January 1, 2023, through December 31, 2025: No less than 15
percent postconsumer recycled content plastic by weight;

(ii) January 1, 2026, through December 31, 2030: No less than 25
percent postconsumer recycled content plastic by weight; and

(iii) On and after January 1, 2031: No less than 50 percent
postconsumer recycled content plastic by weight.

(b) For wine in 187 milliliter plastic beverage containers and
dairy milk:

(i) January 1, 2028, through December 31, 2030: No less than 15
percent postconsumer recycled content plastic by weight;

(ii) January 1, 2031, through December 31, 2035: No less than 25
percent postconsumer recycled content plastic by weight; and

(iii) On and after January 1, 2036: No less than 50 percent
postconsumer recycled content plastic by weight.

(5) A producer of household cleaning and personal care products
in plastic containers must meet the following annual minimum
postconsumer recycled content percentage on average for the total
quantity of plastic containers, by weight, that are sold, offered for
sale, or distributed in or into Washington by the producer effective:

(a) January 1, 2025, through December 31, 2027: No less than 15
percent postconsumer recycled content plastic by weight;

(b) January 1, 2028, through December 31, 2030: No less than 25
percent postconsumer recycled content plastic by weight; and

(c) On and after January 1, 2031: No less than 50 percent
postconsumer recycled content plastic by weight.

(6) A producer of plastic trash bags must meet the following
annual minimum postconsumer recycled content percentage on average for
the total quantity of plastic trash bags, by weight, that are sold,
offered for sale, or distributed in or into Washington by the producer
effective:

(a) January 1, 2023, through December 31, 2024: No less than 10
percent postconsumer recycled content plastic by weight;

(b) January 1, 2025, through December 31, 2026: No less than 15
percent postconsumer recycled content plastic by weight; and

(c) On and after January 1, 2027: No less than 20 percent
postconsumer recycled content plastic by weight.
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(7) (a) Beginning January 1, 2024, or when rule making is
complete, whichever is sooner, the department may, on an annual basis
on January 1lst, review and determine for the following year whether to
adjust the minimum postconsumer recycled content percentage required
for a type of container or product or category of covered products
pursuant to subsection (4), (5), or (6) of this section. The
department's review may be initiated by the department or at the
petition of a producer or a covered product manufacturing industry not
more than once annually. When submitting a petition, producers or a
producer manufacturing industry must provide necessary information
that will allow the department to make a determination under (b) of
this subsection.

(b) In making a determination pursuant to this subsection, the
department must consider, at a minimum, all of the following factors:

(i) Changes in market conditions, including supply and demand for
postconsumer recycled content plastics, collection rates, and bale
availability both domestically and globally;

(ii) Recycling rates;

(iii) The availability of recycled plastic suitable to meet the
minimum postconsumer recycled content requirements pursuant to
subsection (4), (5), or (6) of this section, including the
availability of high gquality recycled plastic, and food-grade recycled
plastic from recycling programs;

(iv) The capacity of recycling or processing infrastructure;

(v) The technical feasibility of achieving the minimum
postconsumer recycled content requirements in covered products that
are regulated under 21 C.F.R., chapter I, subchapter G, 7 U.S.C. Sec.
136, 15 U.S.C. Sec. 1471-1477, 49 C.F.R. Sec. 178.33b, 49 C.F.R. Sec.
173, 40 C.F.R. Sec. 152.10, 15 U.S.C. Sec. 1261-1278, 49 U.S.C. 5101
et seq., 49 C.F.R. Sec. 178.509, 49 C.F.R. Sec. 179.522, 49 C.F.R.
Sec. 178.600-609, and other federal laws; and

(vi) The progress made by producers in achieving the goals of
this section.

(c) Under (a) of this subsection:

(1) The department may not adjust the minimum postconsumer
recycled content requirements above the minimum postconsumer recycled
content percentages for the year under review required pursuant to
subsection (4), (5), or (6) of this section.

(ii) For plastic household cleaning and personal care product
containers, the department may not adjust the minimum postconsumer
recycled content requirements above the minimum postconsumer recycled
content percentages for the year under review required pursuant to
subsection (5) of this section or below a minimum of 10 percent.

(iii) For plastic trash bags, the department may not adjust the
minimum postconsumer recycled content requirements above the minimum
postconsumer recycled content percentages for the year under review
required pursuant to subsection (6) of this section or below the
minimum percentage required in subsection (6) (a) of this section.

(d) A producer or the manufacturing industry for a covered
product may appeal a decision by the department to adjust postconsumer
recycled content percentages under (a) of this subsection or to
temporarily exclude covered products from minimum postconsumer
recycled content requirements under subsection (8) of this section to
the pollution control hearings board within 30 days of the
department's determination.

(8) The department must temporarily exclude from minimum
postconsumer recycled content requirements for the upcoming year any
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types of covered products in plastic containers for which a producer
annually demonstrates to the department by December 31st of a given
year that the achievement of postconsumer recycled content
requirements in the container material is not technically feasible in
order to comply with health or safety requirements of federal law,
including the federal laws specified in subsection (7) (b) (v) of this
section. A producer must continue to register and report consistent
with the requirements of this chapter for covered products temporarily
excluded from minimum postconsumer recycled content requirements under
this subsection.

(9) A producer that does not achieve the postconsumer recycled
content requirements established under this section is subject to
penalties established in RCW 70A.245.040.

(10) (a) A city, town, county, or municipal corporation may not
implement local recycled content requirements for a covered product
that is subject to minimum postconsumer recycled content requirements
established in this section.

(b) A city, town, county, or municipal corporation may establish
local purchasing requirements that include recycled content standards
that exceed the minimum recycled content requirements established by
this chapter for plastic household cleaning and personal care product
containers or plastic trash bags purchased by a city, town, or
municipal corporation, or its contractor.

(11) The department may enter into contracts for the services
required to implement this chapter and related duties of the
department.

(12) In-state distributors, wholesalers, and retailers in
possession of covered products manufactured before the date that
postconsumer recycled content requirements become effective may
exhaust their existing stock through sales to the public. [2021 c 313
S 3.]

Finding—Intent—2021 ¢ 313: See note following RCW 70A.245.010.
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