RCW 70.45.070 Department review—Criteria to safeguard
charitable assets. The department shall only approve an application
if the parties to the acquisition have taken the proper steps to
safeqguard the value of charitable assets and ensure that any proceeds
from the acquisition are used for appropriate charitable health
purposes. To this end, the department may not approve an application
unless, at a minimum, 1t determines that:

(1) The acquisition is permitted under chapter 24.03A RCW, the
Washington nonprofit corporation act, and other laws governing
nonprofit entities, trusts, or charities;

(2) The nonprofit corporation that owns the hospital being
acquired has exercised due diligence in authorizing the acquisition,
selecting the acquiring person, and negotiating the terms and
conditions of the acquisition;

(3) The procedures used by the nonprofit corporation's board of
trustees and officers in making its decision fulfilled their fiduciary
duties, that the board and officers were sufficiently informed about
the proposed acquisition and possible alternatives, and that they used
appropriate expert assistance;

(4) No conflict of interest exists related to the acquisition,
including, but not limited to, conflicts of interest related to board
members of, executives of, and experts retained by the nonprofit
corporation, acquiring person, or other parties to the acquisition;

(5) The nonprofit corporation will receive fair market value for
its assets. The attorney general or the department may employ, at the
expense of the acquiring person, reasonably necessary expert
assistance in making this determination. This expense must be in
addition to the fees charged under RCW 70.45.030;

(6) Charitable funds will not be placed at unreasonable risk, if
the acquisition is financed in part by the nonprofit corporation;

(7) Any management contract under the acquisition will be for
fair market value;

(8) The proceeds from the acquisition will be controlled as
charitable funds independently of the acquiring person or parties to
the acquisition, and will be used for charitable health purposes
consistent with the nonprofit corporation's original purpose,
including providing health care to the disadvantaged, the uninsured,
and the underinsured and providing benefits to promote improved health
in the affected community;

(9) Any charitable entity established to hold the proceeds of the
acquisition will be broadly based in and representative of the
community where the hospital to be acquired is located, taking into
consideration the structure and governance of such entity; and

(10) A right of first refusal to repurchase the assets by a
successor nonprofit corporation or foundation has been retained if the
hospital is subsequently sold to, acquired by, or merged with another
entity. [2021 ¢ 176 § 5237; 1997 c 332 § 7.]

Effective date—2021 ¢ 176: See note following RCW 24.03A.005.
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