
RCW 39.35C.080  Sale of cogenerated electricity and thermal 
energy.  It is the intention of chapter 201, Laws of 1991 that the 
state and its agencies are compensated fairly for the energy provided 
to utilities from cogeneration at state facilities. Such compensation 
may include revenues from sales of electricity or thermal energy to 
utilities, lease of state properties, and value of thermal energy 
provided to the facility. It is also the intent of chapter 201, Laws 
of 1991 that the state and its agencies be accorded the opportunity to 
compete on a fair and reasonable basis to fulfill a utility's new 
resource acquisition needs when selling the energy produced from 
cogeneration projects at state facilities through energy purchase 
agreements.

(1)(a) The department and state agencies may participate in any 
utility request for resource proposal process, as either established 
under the rules and regulations of the utilities and transportation 
commission, or by the governing board of a public utility district, 
municipal utility, cooperative, or mutual.

(b) If a local utility does not have a request for resource 
proposal pending, the energy office [department] or a state agency may 
negotiate an equitable and mutually beneficial energy purchase 
agreement with that utility.

(2) To ensure an equitable allocation of benefits to the state 
and its agencies, the following conditions shall apply to energy 
purchase agreements negotiated between utilities and state agencies:

(a) An energy purchase agreement shall be approved by both the 
department and the affected state agency.

(b) The department and the state agency shall work together 
throughout the planning and negotiation process for energy purchase 
agreements, unless the department determines that its participation 
will not further the purposes of this section.

(c) Before approving an energy purchase agreement, the department 
shall review the proposed agreement for its technical and economic 
feasibility, the degree of certainty of benefits, the degree of 
financial risk assumed by the state and/or the state agency, the 
benefits offered to the state and/or state agency, and other such 
factors as the department deems prudent. The department shall approve 
an energy purchase agreement unless it finds that such an agreement 
would not result in an equitable allocation of costs and benefits, in 
which case the transaction shall be disapproved.

(3)(a) The state or state agency shall comply with and shall be 
bound by applicable avoided cost schedules, electric power wheeling 
charges, interconnection requirements, utility tariffs, and regulatory 
provisions to the same extent it would be required to comply and would 
be bound if it were a private citizen. The state shall neither seek 
regulatory advantage, nor change regulations, regulatory policy, 
process, or decisions to its advantage as a seller of cogenerated 
energy. Nothing contained in chapter 201, Laws of 1991 shall be 
construed to mandate or require public or private utilities to wheel 
electric energy resources within or beyond their service territories. 
Nothing in chapter 201, Laws of 1991 authorizes any state agency or 
school district to make any sale of energy or waste heat beyond the 
explicit provisions of chapter 201, Laws of 1991. Nothing contained in 
chapter 201, Laws of 1991 requires a utility to purchase energy from 
the state or a state agency or enter into any agreement in connection 
with a cogeneration facility.

(b) The state shall neither construct, nor be party to an 
agreement for developing a cogeneration project at a state facility 
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for the purpose of supplying its own electrical needs, unless it can 
show that such an arrangement would be in the economic interest of the 
state taking into account the cost of (i) interconnection 
requirements, as specified by the local electric utility, (ii) standby 
charges, as may be required by the local electric utility, and (iii) 
the current price of electricity offered by the local electric 
utility. If the local electric utility can demonstrate that the 
cogeneration project may place an undue burden on the electric 
utility, the department or the state agency shall attempt to negotiate 
a mutually beneficial agreement that would minimize the burden upon 
the ratepayers of the local electric utility.

(4) Any party to an energy purchase agreement may, within thirty 
days of any decision made pursuant to subsection (2)(c) of this 
section to disapprove the agreement made pursuant to this section, 
request an independent reviewer who is mutually agreeable to all 
parties to review the decision. The parties shall within thirty days 
of selection submit to the independent reviewer documentation 
supporting their positions. The independent reviewer shall render 
advice regarding the validity of the disapproval within an additional 
thirty days.

(5) For the purposes of this section, "waste heat" means the 
thermal energy that otherwise would be released to the environment 
from an industrial process, electric generation, or other process. 
[1996 c 186 § 412; 1996 c 33 § 4; 1991 c 201 § 9.]

Reviser's note: This section was amended by 1996 c 33 § 4 and by 
1996 c 186 § 412, each without reference to the other. Both amendments 
are incorporated in the publication of this section under RCW 
1.12.025(2). For rule of construction, see RCW 1.12.025(1).

Findings—Intent—Part headings not law—Effective date—1996 c 
186: See notes following RCW 43.330.904.

Findings—1996 c 33: See note following RCW 80.04.550.
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