
RCW 39.35C.040  Sale of conserved energy.  (1) It is the intent 
of this chapter that the state, state agencies, and school districts 
are compensated fairly for the energy savings provided to utilities 
and be allowed to participate on an equal basis in any utility 
conservation program, bidding, or solicitation process. State agencies 
and school districts shall not receive preferential treatment. For the 
purposes of this section, any type of compensation from a utility or 
the Bonneville power administration intended to achieve reductions or 
efficiencies in energy use which are cost-effective to the utility or 
the Bonneville power administration shall be regarded as a sale of 
energy savings. Such compensation may include credits to the energy 
bill, low or no interest loans, rebates, or payment per unit of energy 
saved. The department shall, in coordination with utilities, the 
Bonneville power administration, state agencies, and school districts, 
facilitate the sale of energy savings at public facilities including 
participation in any competitive bidding or solicitation which has 
been agreed to by the state agency or school district. Energy savings 
may only be sold to local utilities or, under conditions specified in 
this section, to the Bonneville power administration. The department 
shall not attempt to sell energy savings occurring in one utility 
service territory to a different utility. Nothing in this chapter 
mandates that utilities purchase the energy savings.

(2) To ensure an equitable allocation of benefits to the state, 
state agencies, and school districts, the following conditions shall 
apply to transactions between utilities or the Bonneville power 
administration and state agencies or school districts for sales of 
energy savings:

(a) A transaction shall be approved by both the state agency or 
school district and the department.

(b) The state agency or school district and the department shall 
work together throughout the planning and negotiation process for such 
transactions unless the department determines that its participation 
will not further the purposes of this section.

(c) Before making a decision under (d) of this subsection, the 
department shall review the proposed transaction for its technical and 
economic feasibility, the adequacy and reasonableness of procedures 
proposed for verification of project or program performance, the 
degree of certainty of benefits to the state, state agency, or school 
district, the degree of risk assumed by the state or school district, 
the benefits offered to the state, state agency, or school district 
and such other factors as the department determines to be prudent.

(d) The department shall approve a transaction unless it finds, 
pursuant to the review in (c) of this subsection, that the transaction 
would not result in an equitable allocation of costs and benefits to 
the state, state agency, or school district, in which case the 
transaction shall be disapproved.

(e) In addition to the requirements of (c) and (d) of this 
subsection, in areas in which the Bonneville power administration has 
a program for the purchase of energy savings at public facilities, the 
department shall approve the transaction unless the local utility 
cannot offer a benefit substantially equivalent to that offered by the 
Bonneville power administration, in which case the transaction shall 
be disapproved. In determining whether the local utility can offer a 
substantially equivalent benefit, the department shall consider the 
net present value of the payment for energy savings; any goods, 
services, or financial assistance provided by the local utility; and 
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any risks borne by the local utility. Any direct negative financial 
impact on a nongrowing, local utility shall be considered.

(3) Any party to a potential transaction may, within thirty days 
of any decision to disapprove a transaction made pursuant to 
subsection (2)(c), (d), or (e) of this section, request an independent 
reviewer who is mutually agreeable to all parties to the transaction 
to review the decision. The parties shall within thirty days of 
selection submit to the independent reviewer documentation supporting 
their positions. The independent reviewer shall render advice 
regarding the validity of the disapproval within an additional thirty 
days.  [1996 c 186 s 408; 1991 c 201 s 5.]

Findings—Intent—Part headings not law—Effective date—1996 c 
186: See notes following RCW 43.330.904.
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